
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F802308

PHILLIP M. BRISCOE, EMPLOYEE CLAIMANT

SLOAN VALVE COMPANY,
SELF-INSURED EMPLOYER RESPONDENT NO. 1

GALLAGHER BASSETT SERVICES (TPA),
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JUNE 14, 2011

Hearing before Administrative Law Judge Elizabeth W. Hogan on March 16, 2011,
at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Gary Davis, Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by Mr. William C. Frye, Attorney at Law, North
Little Rock, Arkansas.

Respondent No. 2 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional temporary total disability benefits, additional anatomical impairment,

additional permanent partial disability benefits for wage loss or permanent total

disability benefits for total disability and attorney’s fees. 

At issue is whether or not the claimant’s impairment and disability are

causally related to the compensable injury; and whether or not the claimant has

sustained a loss of earning capacity.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.
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STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

February 28, 2008, at which time the claimant sustained a compensable injury at

a compensation rate of $452.00/$339.00.  Medical expenses, temporary total

disability benefits until the end of the healing period on August 29, 2008, and a 4%

rating to the body as a whole from Dr. Sprinkle have been accepted.  The claimant

draws Social Security Disability.

The claimant contends he is entitled to additional temporary total disability

benefits from August 29, 2008, to January 11, 2011, payment of Dr. Tullis’ 11%

rating and wage loss or total disability benefits.  The claimant is willing to participate

in rehabilitation at the respondents’ expense.  Despite several conferences and

continuances, Mr. Davis had some last minute changes in his contentions to which

the respondents had no objections.  (Tr. p. 7-10)

Respondents No. 1 contend all appropriate benefits have been paid.  They

now challenge any permanent impairment and concede they have controverted the

4% impairment rating.  The claimant is not permanently impaired and has not

cooperated with rehabilitation efforts.  The claimant gave inconsistent effort on the

Functional Capacity Evaluations.

Respondent No. 2, Death and Permanent Total Disability Trust Fund (Trust

Fund), defers to the outcome of litigation.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript (three volumes).

The following witnesses testified at the hearing:  the claimant and his wife,

a nurse practitioner; and vocational rehabilitation specialist, Heather Taylor.  During
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cross-examination, the claimant was sullen, hostile and cried when discussing his

ability to return to work.

The claimant, age 46 (D.O.B. April 1, 1965), has a high school education.

He said he was a special education student but he has been able to take vocational

courses (electrical, heat and air, welding).  His work history includes jobs in

construction, as a turkey deboner, cashier, van driver for a medical clinic;

warehouse work at Wal-Mart’s distribution center and newspaper deliveryman (Tr.

p. 57-60, 75-81).  His health history includes motor vehicle accidents (Tr. p. 26,

114-115), arthritis in his neck and back (Tr. p. 115-116), fights and his son striking

him in the head with a table leg in 2002 (Tr. p. 116), a broken finger (Tr. p. 117),

and substance abuse in 2006 (Tr. p. 27-31, 36-37, 107-108, 119-120, 130, 141,

146).  During treatment for this accident, the claimant sought pain medication from

two different sources.  The claimant is a deacon at his church (Tr. p. 86-87).

The claimant has worked for the respondent employer since 1989.  He was

earning $17.02 per hour at the time of the accident.  On February 28, 2008, the

claimant was injured when a crane struck him in the chest.  He fell five to six feet

and struck his head on a cabinet.  There is some dispute about whether or not he

lost consciousness (Tr. p. 60-61, 118).

The claimant was treated conservatively by Drs. Schlesinger, Rutherford,

Wilbourn, Thomas, and Greenberg.

The claimant returned to work on August 15, 2008, but his employer sent him

home based on the doctor’s light duty work restrictions.  His employment was

terminated November 19, 2008, (Tr. p. 66-68).  The claimant feels he was

terminated because his employer knew a security job was about to become

available, (Tr. p. 87-90).  The claimant also filed an EEOC claim to get his job back,
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(Tr. p. 130).  So essentially, the claimant thought he was physically able to work

after the accident.

On August 7, 2009, Dr. Tullis performed surgery on the claimant’s neck.  Dr.

Ronald Tilley administered injections and Dr. Umerah prescribed medication (Tr.

p. 17-22, 39-40, 69-71, 74-75, 85, 91-92, 119-120).  The claimant felt the surgery

improved his symptoms (Tr. p. 73-74) and he is able to work (Tr. p. 126-127).

The claimant has had three Functional Capacity Evaluations (FCEs).  The

first two were considered invalid but he passed the third test after his neck surgery

(Tr. p. 71-74, 96-98).  The claimant is now able to perform work in the light category

– the same assessment that Dr. Sprinkle had made earlier.

Presently the claimant is on a number of prescription medications which

cause side effects that limit his ability to drive (Tr. p. 74-75, 85, 91-92).  However,

he is able to drive to Searcy.  He has looked for work unsuccessfully, (Tr. p. 128-

130).

On cross-examination, the claimant stated he would like to return to some

of the jobs he had done in the past or be self-employed managing a store, (Tr. p.

85, 90).  He has also expressed an interest in returning to school, (Tr. p. 98).  He

did not think he could be an electrician due to the necessary crawling, climbing and

lifting.  He also did not think he could return to Wal-Mart because he could not keep

up with production, (Tr. 94).  Of note, the claimant did not apply for the higher

paying jobs but he has contacted the State rehab service under Social Security’s

Ticket to Work program, (Tr. p. 95-96, 98, 143).

Heather Taylor testified she first met the claimant before his surgery.  She

identified jobs in the light, medium and heavy categories because the FCEs at that

time were invalid.  She worked with him on interviewing skills, creating a resume

and how to address questions about his time off from work after the injury.  He did
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not tell her he was a special education student, (Tr. p. 150).  Nor did he tell her that

his medication caused dizziness or an inability to drive.  No physician has included

driving as a work restriction, (Tr. p. 142).  She testified the claimant’s former jobs

with Nibco and Wal-Mart were within his work restrictions.

MEDICAL EVIDENCE

Medical records begin with a 1997 motor vehicle accident.  The claimant

complained of right shoulder, elbow, neck and hip pain.  He was diagnosed with

degenerative disc disease of the cervical spine, cervical paraspinal muscle

tenderness, neck and hip strain.

In 2002, the claimant was treated for chest pain following a second motor

vehicle accident.  He sustained a scalp laceration in 2002 after his son hit him in

the head with a table leg.  He denied neck pain.

Following the accident at work in 2008, the claimant sought treatment at

White County Medical Clinic.  He was diagnosed with cervical paraspinous muscle

tenderness and old injuries to his right elbow.

Dr. Schlesinger ordered several diagnostic tests.  The MRI scan of the brain

was normal (June 13, 2008), the MRI scan of the back showed degenerative disc

disease and the myelogram/CT scan of the neck showed multilevel degenerative

disc disease and a bulge at C6-7 (June 25, 2008).  Dr. Rutherford’s EMG/NCV

study of the upper extremities was normal (April 28, 2008).  The claimant was

treated conservatively with epidural injections at C7-T1, traction and physical

therapy.  Dr. Schlesinger felt the claimant was not a surgical candidate, was able

to work, did not need narcotic medication and had a 0% impairment rating

(September 18, 2009).

Dr. Wilbourn opined that Dr. Rutherford’s evaluation was incomplete

because the cervical paraspinous muscles were not tested (July 9, 2008).
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Dr. Greenberg diagnosed multilevel degenerative disc disease with bulging

at C4-5, 5-6, 6-7 (July 24, 2008) and ultimately agreed with Dr. Schlesinger’s

opinion (December 19, 2008).

Dr. Sprinkle diagnosed lumbar and cervical degenerative disc disease with

a herniation (HNP) at C5-6, (August 29, 2008).  He commented, “He has pretty

impressive multilevel DDD in his cervical spine.  I think this is the most likely

contributor to his pain complaints.”  He assessed a 4% impairment rating for a small

HNP and pre-existing bulging.  He also assessed maximum medical improvement

(MMI).

Dr. Boop performed an EMG/NCV study of the claimant’s upper and lower

extremities (July 30, 2009).  The test was normal except for the absence of an

F wave which was of uncertain significance.

Dr. Tullis performed neck surgery (from C5-C7) on the claimant on August

7, 2009.  He assessed an 11% rating (January 11, 2011).

Dr. Umerah, who is prescribing the claimant’s medication, has opined that

the claimant is unable to work (August 7, 2009).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

It is the claimant’s burden to prove a causal connection between the work-

related accident and the later disabling injury.  Lybrand v. Arkansas Oak Flooring

Co., 266 Ark. 946, 588 S.W.2d 449 (Ark. App. 1979).  Permanent benefits are

awarded only if the claimant can prove by a preponderance of the evidence of

record that the compensable injury is the major cause of disability or impairment

Ark. Code Ann. §11-9-102(4)(F)(ii)(a).

I find the claimant was treated conservatively after his accident and released

with no impairment by Drs. Schlesinger, Greenberg and Sprinkle in 2008.  His neck

pain emanated from multilevel degenerative disc disease.  Although he was
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diagnosed with a small HNP assessed at 4%, he was not considered a surgical

candidate.  Indeed, the claimant felt he was physically able to return to work.  The

respondents accepted the HNP as a compensable injury even though the doctors

were unaware of the claimant’s previous motor vehicle accidents and history of

fighting.  The claimant also exhibited drug-seeking behavior and failed two FCEs.

However, I find the respondents accepted the HNP as the compensable injury and

are not estopped to deny the claim, Snow v. Alcoa, 15 Ark. App. 205, 691 S.W.2d

194 (1985).

In 2009 Dr. Tullis performed a multilevel procedure and assessed an 11%

rating.  As I interpret the medical records, the compensable HNP was not the major

cause of the disability or rating.  Claimant’s pain and need for treatment emanated

from extensive pre-existing degeneration.

Wage loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage loss on a

case by case basis.  Factors to be considered in assessing wage loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.

Charles Wilson, 2011 Ark. App. 219,       S.W.3d       (2011).  The award of wage-

loss is not a mathematical formula but a judicial determination based on the
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Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

Considering the claimant’s relatively young age, transferrable skills, and low

impairment rating, I find the claimant is not permanently and totally disabled.

Because his employer did not return him to work he is entitled to some wage loss

although I have considered the claimant’s lack of follow-up on rehabilitation efforts,

failed FCEs, and substance abuse in making my decision.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on February 28, 2008, at which time the claimant
sustained a compensable injury at a compensation rate of
$452.00/$339.00.  Medical expenses, temporary total disability
benefits until the end of the healing period on August 29,
2008, and a 4% rating to the body as a whole have been
accepted.  The claimant draws Social Security Disability.

2. The claimant has proven by a preponderance of the evidence
of record that he has sustained wage loss in the amount of
10% in addition to the 4% rating for a total of 14%.

3. The surgery performed by Dr. Tullis and the associated
disability are not causally related to the compensable injury.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

This award is subject to a lien by Ms. Laura Beth York.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.
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AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


