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PATRICIA BREWSTER, EMPLOYEE CLAIMANT

CATO CORPORATION, EMPLOYER RESPONDENT
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SPECIALTY RISK SERVICES,

INSURANCE CARRIER/TPA RESPONDENT
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Hearing conducted before Administrative Law Judge S. Dale Douthit in Hope,

Hempstead County, Arkansas.

Claimant was represented by Honorable Gregory R. Giles, Attorney at Law,

Texarkana, Arkansas.

The respondents were represented by Honorable Michael E. Ryburn, Attorney

at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 25, 2011, the above captioned claim came on for a hearing

in Hope, Arkansas.  A prehearing conference was conducted on June 7, 2011,

and a Prehearing Order was filed on June 9, 2011.  A copy of the Prehearing

Order was marked as Commission Exhibit 1, and made a part of the record

herein without objection, subject to any modifications made at the full hearing.

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including December 8, 2009.
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3) On December 8, 2009, claimant sustained a compensable injury

to her right knee.

4) The claimant’s compensation rate is $104.00 per week for

temporary total disability and permanent partial disability

benefits.

5) All issues related to permanency are reserved.

6) The parties agree the claimant will be exercising her right to a

change of physician in the near future.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) W hether the claimant is entitled to temporary total disability

benefits from January 14, 2010, through October 25, 2010.

2) Whether the claimant sustained a compensable low back injury

to the extent to require respondents to at least pay for the

medical treatment incurred in the emergency room at St.

Michael’s Hospital on January 13, 2010.

3) Whether the medical treatment that claimant has received to her

right knee since December 8, 2009, was reasonable, necessary,

and related to the compensable injury such that respondents

should be ordered to pay for the same.

4) Attorney’s fees.

At the full hearing, claimant contended entitlement to temporary total

disability benefits from January 14, 2010, through October 25, 2010.  Claimant

contended that the medical treatment she received since December 8, 2009,

was reasonable, necessary, and related to her compensable injury such that

respondents should be ordered to pay for the same.  Claimant contends she
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incurred medical treatment at St. Michael’s Hospital, St. Michael’s

Rehabilitation, Dr. Pappas at Collom & Carney Clinic, and Injured Workers’

Pharmacy.  Claimant contends she also sustained a compensable injury to

her back sufficient that respondents should be ordered to pay for medical

treatment at St. Michael’s Hospital on January 13, 2010.  Claimant contends

that she is entitled to have her attorney’s fees paid by respondents to the

extent allowed under Arkansas law.  

Respondents contended at the full hearing that the claimant did injure

her right knee, but she has had no surgery.  Respondents contend that the

MRI and x-rays show only degenerative changes.  Respondents contend

claimant has no rateable condition and if she does, the major cause of it is not

the work injury.  Claimant was part-time.  Her full-time job is as a cook at

Shala’s Restaurant.  If she can work as a cook, she can also work as a part-

time sales associate at a dress store.  Claimant is not entitled to temporary

total disability benefits and claimant did not sustain a compensable back

injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her
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demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that she is entitled to temporary total disability benefits from

January 14, 2010, through October 25, 2010.  Said indemnity

benefits were controverted and the claimant is entitled to the

maximum statutory attorney’s fees.

4) The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury to her low

back and therefore the respondents are not responsible for any

medical treatment related to the claimant’s alleged back injury.

5) The claimant has proven by a preponderance of the evidence

that the medical treatment contained in the record herein to her

right knee since December 8, 2009, has been reasonable,

necessary, and related to her stipulated compensable knee

injury, and therefore respondents are directed to pay for said

medical treatment forthwith pursuant to Commission Rule 99.30.

DISCUSSION

The claimant worked for the respondent employer as a part-time sales

associate.  While performing her job duties for the respondent employer on

December 8, 2009, the claimant fell, struck her right knee, and sustained a

stipulated compensable right knee injury.  At the time of her stipulated right

knee injury with Cato Corporation, the claimant also testified she worked full-

time as a cook for Shala’s Kitchen.  
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Following her stipulated compensable right knee injury, the claimant

testified she reported it to the assistant manager but was not given any

instructions about where to go for medical treatment or filling out any workers’

compensation paperwork.  The claimant testified that after she left work on

December 8, 2009, she went to St. Michael’s for treatment and had noticed

a knot that came up on her right knee.  

The claimant testified that after her initial treatment at St. Michael’s on

December 8, 2009, she did not continue to work for Cato but did return to St.

Michael’s on January 13, 2010, because she was experiencing a “popping

sensation” and “back spasms.”  (T. p. 17, lines 15-19)   Ultimately the claimant

was referred to Dr. Pappas who gave the claimant a shot in her right knee and

placed her on restricted work duty per his note dated January 18, 2010.  (Jt.

Ex. 2, p. 22)  Dr. Pappas’ work restrictions included limited bending, pushing,

pulling, and no climbing.  The claimant testified that with the work restrictions

she was placed under by Dr. Pappas, she presented Dr. Pappas’ restrictions

to the assistant manager at Cato’s and was told that she could not return to

work until she was fully recovered.  (T. p. 23, lines 1-10)  The claimant was

also told by her assistant manager at Cato’s that they had no light duty jobs.

The medical records indicate the claimant continued to treat with Dr. Pappas

who recommended an MRI of her right knee.  The medical records indicate

that Dr. Pappas also gave the claimant more injections, medications, and
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recommended physical therapy.  Strangely, Dr. Pappas in his October 25,

2010, report found at Joint Exhibit 2, page 49, found the claimant at maximum

medical improvement but did mention possible right knee arthroscopy and

even mentioned a possible knee replacement.  Still however Dr. Pappas did

place the claimant at maximum medical improvement on October 25, 2010.

The claimant testified that she did try to go back and see Dr. Pappas

but that he was no longer practicing in Texarkana.  The claimant testified that

after October 25, 2010, she was no longer provided any other medical

treatment from the respondents.  The claimant testified that she still has

trouble with her right knee and now requires the use of a cane to ambulate.

The claimant contends entitlement to temporary total disability benefits

from January 14, 2010, through October 25, 2010, entitlement to the

emergency room treatment related to her alleged compensable low back

injury, and a finding that the medical treatment she has received since

December 8, 2009, to her right knee has been reasonable, necessary, and

related to her compensable injury.  Respondents contend claimant is not

entitled to any temporary total disability benefits and that she did not sustain

a compensable back injury.

ADJUDICATION

Claimant contended entitlement to temporary total disability benefits
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from January 14, 2010, through October 25, 2010.  The claimant has suffered

a scheduled injury and is entitled to benefits for temporary total disability

during her healing period or until she returns to work.  Ark. Code Ann. § 11-9-

521; Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822

(2001).  The healing period ends when the underlying condition causing the

disability has become stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W .2d 582 (1982).

The medical records contained in the Joint Exhibits 1 and 2 clearly

show the claimant was still within her healing period during the period of

temporary total disability requested, January 14, 2010, through October 25,

2010.  The medical records show the claimant was still under the care of Dr.

Pappas and receiving treatment during the period of temporary total disability

requested.  Further, Dr. Pappas had the claimant on restricted duty due to her

right knee injury during the period of temporary total disability requested.  The

claimant credibly testified that she was stil l having problems with her right

knee between January 14, 2010, and October 25, 2010, and the claimant also

credibly testified that when she presented her work restrictions to the

respondent employer she was told she could not return until she was at full

work ability.  The preponderance of the evidence clearly shows that the

claimant was still within her healing period and had not returned to work for
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the respondent employer from January 14, 2010, through October 25, 2010.

Therefore, I find that the claimant has proven by a preponderance of the

evidence that she is entitled to temporary total disability benefits for her

stipulated compensable right knee injury from January 14, 2010, through

October 25, 2010.  In making this determination, I do not disregard the fact

that the claimant did work another job for Shala’s Restaurant as a cook;

however, just because another employer was willing to accommodate the

claimant within her work restrictions has no consequence on the fact that the

claimant was not allowed to return to work for the respondent employer.  The

claimant was within her healing period and was not allowed to return to work

within her restrictions for Cato Corporation between January 14, 2010, and

October 25, 2010, and as such is entitled to temporary total disability benefits

for that period.  The claimant was working two jobs at the time of her

stipulated compensable knee injury.  After she fell at Cato, she was not

allowed to return to work with restrictions at Cato.  

The claimant contends she sustained a compensable back injury on

December 8, 2009, and is at least entitled to the emergency room treatment

for her low back.  To prove the occurrence of a compensable injury as a result

of a specific incident which is identifiable by time and place of occurrence, the

claimant must establish by a preponderance of the evidence:

1) That the injury occurred arising out of and in the course
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and scope of employment.

2) That the injury caused internal or external physical harm

to the body which required medical services or resulted in

disability or death.

3) That the injury is established by medical evidence

supported by objective findings, as defined in Ark. Code

Ann. § 11-9-102 (16).

4) That the injury was caused by a specific incident and is

identifiable by time and place of occurrence.

Mikel v. Engineered. Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

In the instant claim, the claimant has failed to establish a back injury

with medical evidence supported by objective findings.  Since the claimant

has failed to prove by a  preponderance of the evidence that she sustained a

back injury which is established by medical evidence and supported by

objective findings, the claimant’s claim for a compensable back injury must be

denied.  As such, the claimant is not entitled to any medical benefits

associated with her low back since she has failed to overcome the threshold

hurdle of compensability.

Arkansas Code Annotated § 11-9-508 states that employers must

provide all medical treatment that is reasonably necessary for the treatment

of a compensable injury.  W hat constitutes reasonable and necessary

treatment under the statute is a question of fact for the Commission.  Gansky
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v. Hi-Tech Eng., 325 Ark. 163, 924 S.W.2d 790 (1966).  In the case at hand,

I find that all medical treatment conducted on the claimant’s right knee

contained in the record herein is reasonable, necessary, and related to the

claimant’s December 8, 2009, compensable right knee injury and is therefore

the responsibility of the respondents pursuant to Commission Rule 99.30.

AWARD

The claimant has proven by a preponderance of the evidence that she

is entitled to temporary total disability benefits from January 14, 2010, through

October 25, 2010, plus maximum statutory attorney’s fees.  All medical

treatment contained in the record herein to the claimant’s right knee was

reasonable, necessary, and related to the claimant’s stipulated compensable

right knee injury and is therefore the responsibility of respondents pursuant to

Commission Rule 99.30.  Respondents are hereby directed and ordered to

pay all benefits and attorney’s fees in accordance with the findings of fact and

conclusions of law set forth herein.  All accrued sums shall be paid in a lump

sum without discount, and this award shall earn interest at the legal rate until

paid pursuant to Ark. Code Ann. § 11-9-809.

IT IS SO ORDERED.

S. DALE DOUTHIT
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Administrative Law Judge

SDD/pjb


