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Respondents represented by Mr. Michael J. Dennis, Attorney at Law, Pine Bluff,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional temporary total disability benefits, permanent partial disability benefits,

a late payment penalty, and attorney’s fees.

At issue is the end of the healing period pursuant to Ark. Code Ann. §11-9-

102, the validity of the impairment rating according to Ark. Code Ann. §11-9-519(g)

and Rule 34, and a late payment penalty on temporary total disability benefits

pursuant to Ark. Code Ann. §11-9-802.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

October 18, 2005, at which time the claimant developed bilateral carpal tunnel

syndrome at a compensation rate of $357.00/$268.00 based on an average weekly
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wage of $535.60.  Medical expenses and temporary total disability benefits (from

June 14, 2006, to August 21, 2006, and from September 12, 2008, to October 20,

2008) have been accepted.  This claim has been the subject of a previous hearing

with Opinions filed October 21, 2008, by this Administrative Law Judge and

February 4, 2009, and June 19, 2009, by the Full Commission.  A companion case

to this claim is a November 1, 2002, back injury (F603787).  Medicare and Blue

Cross Blue Shield of Alabama has paid some expenses on this claim.

The claimant seeks additional temporary total disability benefits from

October 2008 to 2009, and a 10% permanent impairment rating from Dr. Moore.

The respondents agreed to pay some temporary total disability benefits at the

prehearing conference.  Therefore, those benefits from September 12, 2008, to

October 20, 2008, have been controverted and were paid untimely, resulting in a

penalty and interest.

The respondents contend all appropriate benefits have been paid.  Dr.

Pollard released the claimant on October 20, 2008, with 0% impairment.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with the deposition of Dr. Pollard (taken April 20, 2011).

The following witnesses testified at the hearing:  the claimant and her

daughter, Renee Goodloe, and Marcia Frazier, a friend and former co-worker.  Ms.

Goodloe and Ms. Frazier corroborated the claimant’s testimony.

The claimant, age 62 (D.O.B. March 14, 1949), has a ninth grade education.

The claimant is right hand dominate.  She worked for the respondent employer from

1978 to 2006 grinding transformers and painting tanks, radiators, and transformer

hoods.  As a result, she developed bilateral carpal tunnel syndrome (CTS).  Dr.

Pollard performed surgery on her right hand on July 14, 2006.  The claimant felt the
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surgery improved the symptom of numbness but did not help with weakness or

sensitivity.  She drew 26 weeks of benefits under a short-term disability policy, (see

Chris Hart’s letter of July 17, 2006, in the 2008 hearing transcript).  The claimant

underwent surgery for her left hand on September 12, 2008, which involved not only

a carpal tunnel release but an ulnar nerve decompression as well.  Dr. Pollard

released the claimant on October 20, 2008, with 0% impairment.  The claimant

remained symptomatic and saw Dr. Michael Moore who released the claimant with

a 10% rating to the left hand (see his reports of August 20, 2009, and December 15,

2009) based on an EMG/NCV study showing an abnormality of the left median

nerve.  Dr. Rutherford’s report of August 10, 2009, indicates the test results show

incomplete recovery of nerve function.

The claimant stated she remains symptomatic with sensitivity and weakness

especially in the left hand (Tr. p. 42-43) which interferes with her yard work,

cooking, and caring for grandchildren.  However, Dr. Moore has not recommended

any further treatment or excused her from work.  The claimant has not worked for

the respondent employer since January 2006 because of her back injury (2008

transcript, p. 20-21, 33-34).

MEDICAL EVIDENCE

The claimant’s exhibit packet was not arranged in chronological order

making it more difficult to follow the course of the claimant’s treatment.  The

claimant’s exhibit packet also contained reports that are irrelevant to the case at bar

concerning the left hand.  The claimant’s back claim has previously been

adjudicated as barred by the statute of limitations.  Irrelevant reports slow down the

review of the case and contribute to the cost of the transcript.

Dr. Pollard began treating the claimant’s CTS symptoms on May 2, 2006,

after a positive EMG/NCV study by Dr. Verma on March 2, 2006.  Dr. Verma
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diagnosed severe CTS bilaterally and ulnar nerve compromise or neuropathy at the

Guyon’s canal.  Dr. Pollard performed surgery on the right hand on July 14, 2006.

Surgery for the left hand was deferred until the right hand healed (see Dr. Pollard’s

notes of August 21, 2006, October 2, 2006, November 14, 2006, October 15, 2007,

and May 14, 2008).  During this time, the claimant was also receiving medical

treatment for other conditions and lost her health insurance (Tr. p. 40-41).  At one

point, surgery was scheduled for November 2006 but was cancelled.  Ultimately,

surgery to the left hand was performed on December 12, 2008, after the claim was

adjudicated but before the appeal was exhausted.

The claimant remained symptomatic and consulted Dr. Moore who referred

her to Dr. Rutherford for a second EMG/NCV study.  Dr. Moore assessed a 10%

rating to the left hand.

According to the claimant, Dr. Verma’s bill for the EMG/NCV study remains

unpaid and expenses with Dr. Moore and Dr. Rutherford have not been paid.

In his deposition, Dr. Pollard testified it is customary to assign a six week

healing period for CTS (Depo. 25, 28).  He operated on the claimant’s right hand

on July 14, 2006, and he assessed the end of healing period as August 21, 2006.

The left hand was operated on September 12, 2008, and the healing period ended

October 20, 2008, (Depo. p. 8, 29).

There is no indication that the employer or carrier provided Dr. Pollard with

the claimant’s job description but he never put the claimant on light duty or excused

her from work (Depo. p. 24).  However, the claimant had already left the

respondent’s employ by the time Dr. Pollard began treating the claimant for CTS.

Dr. Pollard stated the claimant was able to return to work after her right hand

surgery (Depo. p. 14).  Treatment to her left hand was delayed due to the claimant’s
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illness and to litigation.  In October, 2007, the claimant reported a splint was

helping her symptoms of numbness, pain and weakness (Tr. p. 21-22, 27).

Dr. Pollard reviewed Dr. Moore’s reports and disagreed with the impairment

rating explaining there was no objective medical evidence to support a rating

(Depo. p. 23-24).

MEDICAL EXPENSES

Generally, medical bills must be paid within thirty days of receipt pursuant

to Commission Rule 30.  Bills must be coded by procedure using the Current

Procedural Terminology (CPT) or Medicare’s Resource Based Relative Value Scale

(RBRVS) and prepared on Forms UB-92 and HFCA-1500.  The bills are subject to

a fee schedule and the medical provider is prohibited from balance billing the

claimant.  Penalties may be assessed by the Medical Cost Containment Division if

the carrier refuses to pay bills in accordance with Rule 30.  The fee schedule does

not apply if the claimant is entitled to reimbursement under Rule 30(J).

It is the carrier’s duty to request medical records, Rule 30(N)(I), (O).  The

carrier may return bills to the medical provider if the proper forms have not been

used, Rule 30(I)(10).  If the carrier disputes a bill, the medical provider may request

an Administrative Review with the Medical Cost Containment Division.

After the first hearing, the claimant’s CTS was found to be compensable.

The respondents were directed to pay medical expenses associated with this claim.

It was the carrier’s responsibility to collect these bills, review them, and either return

them to the medical provider (with an explanation) or pay the bills in accordance

with Rule 30.

There is no lay testimony or documentary evidence showing the carrier has

made any effort to collect these medical expenses.  Accordingly, the carrier should

contact Dr. Verma, Dr. Moore and Dr. Rutherford and request all expenses



-6-

associated with CTS treatment.  The third parties who have paid expenses on this

claim should also be put on notice and given a chance to file a lien pursuant to Ark.

Code Ann. §11-9-411.

Although not argued by the respondents in their contentions, the claimant

was questioned about the authorization of Dr. Moore after the claim was

controverted and she could not return to Dr. Pollard.  I have searched both the 2008

and 2011 transcripts and found no Form AR-N explaining the claimant’s change of

physician rights.  The claimant sought a change of physician in claim No. F603787

for the back injury from the Medical Cost Containment Division but it was denied on

May 3, 2006, because the back claim was controverted.

HEALING PERIOD

The claimant has requested additional temporary total disability benefits from

October 2008 to 2009.

Temporary disability is determined by the extent to which a compensable

injury has affected the claimant’s ability to earn a livelihood.  For a scheduled injury,

a claimant is entitled to temporary total disability compensation during the time that

the employee is within the healing period or until the employee returns to work,

whichever occurs first.  Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146,

41 S.W.3d 822 (2001).  The "healing period" is defined as the period necessary for

the healing of an injury resulting from an accident.  Ark. Code. Ann. §11-9-102(12).

The healing period continues until the employee is as far restored as the permanent

character of his injury will permit.  When the underlying condition causing the

disability becomes stable and when nothing further will improve that condition, the

healing period has ended, and the claimant is no longer entitled to receive

temporary total disability compensation or temporary partial disability

compensation, regardless of physical capabilities.  Carroll General Hospital v.
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Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).  If the employee is unable to

perform remunerative labor with reasonable consistency and without pain and

discomfort, the temporary disability is deemed “total.”  Pyles v. Triple F. Feeds of

Texas, 270 Ark. 729, 606 S.W.2d 146 (Ark. App. 1980).  The determination of the

end of the healing period and whether the claimant has made a good faith effort to

“return to work” are factual questions to be decided by the Commission.  Poulan

Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  Farmers

Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).

Based on the opinion of Dr. Pollard, the healing period ended six weeks after

each surgery.

ANATOMICAL IMPAIRMENT

Dr. Moore assessed a 10% rating based on an abnormal EMG/NCV study.

Anatomical impairment is an essential component of disability, which the

claimant has the burden of proving, see Wilson & Company v. Christman, 244 Ark.

132, 424 S.W.2d 863 (1968), Great Plains Bag Corporation v. Baty, 267 Ark. 943,

593 S.W.2d 51 (Ark. App. 1979), and Johnson v. American Pulpwood Company, 38

Ark. App. 6, 826 S.W..2d 827 (1992).  Without permanent disability, the claimant

is not entitled to rehabilitation benefits under Ark. Code Ann. §11-9-505.  Hampton

and Crain v. Black, 34 Ark. App. 77, 806 S.W.2d 21 (1991).

Permanent impairment, which is usually a medical condition, is any

permanent functional or anatomical loss remaining after the healing period has

been reached.  Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).

Also, in Wilson & Co. v. Christman, 244 Ark. 132, 424 S.W.2d 863 (1968), the

Arkansas Supreme Court held that physical functional loss may best be measured

through physical examination by competent medical specialists.  The Commission

must first evaluate the medical evidence and determine if the permanent impairment
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is supported by objective and measurable findings.  Reader v. Rheem Mfg. Co., 38

Ark. App. 248, 832 S.W.2d 505 (1992).  Ark. Code Ann. §11-9-704(c)(1)(B)(Repl.

1996) states that “any determination of the existence or extent of physical

impairment shall be supported by objective and measurable physical or mental

findings.”  In addition, permanent benefits may only be awarded upon a

determination that the compensable injury was the major cause of the impairment,

Ark. Code Ann. §11-9-102(5)(F)(ii)(Repl. 1996).

Dr. Moore’s impairment rating is based on Table 16 at page 57 of the AMA’s

Guides, and the claimant’s medical history is very similar to the example shown on

page 56 under the heading.  “Entrapment Neuropathy.”  Therefore, I find the rating

to be valid.

PENALTY

At the time of the prehearing conference, the carrier had not yet paid

temporary total disability benefits associated with the left hand surgery.

In pertinent part, Ark. Code Ann. § 11-9-802 provides:

(c)  If any installment payable under the terms of an award is not paid
within fifteen (15) days after it becomes due, there shall be added to
such unpaid installment an amount equal to eighteen percent (18%)
thereof . . ..

(e) In the event that the Commission finds the failure to pay any
benefit is willful and intentional, the penalty shall be up to thirty-six
percent (36%) payable to the claimant.

The term “installment” includes interest.  Couch v. First State Bank, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).  The “due date” of the award attaches 15 days

after the appeal time has expired so the carrier actually has 45 days to make a

payment.  Johnson v. American Pulpwood Co., 38 Ark. App. 6, 825 S.W.2d 827

(1992) and Ark. Code Ann. § 11-9-711(a)(1).  Subsection (c) penalties do not apply

to medical expenses or attorney’s fees.  Smith’s Store v. Kirker, 6 Ark. App. 222,

639 S.W.2d 751 (1982).  However, subsection (e) applies to any benefit not just
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installments to the claimant.  Cooper Tire & Rubber Co. v. Richard Angell, 75 Ark.

App. 325 (2001).  And the Commission has the authority to award a double

attorney’s fee where the claim has been put in jeopardy a second time.  Harvest

Food v. Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996).

One of the purposes of the statute and case law is to put the economic

burden of litigation on the party which makes litigation necessary by controverting

the claim.  Prier Brass v. Weller, 23 Ark. App. 193, 745 S.W.2d 647 (1988).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on October 18, 2005, at which time the claimant
developed bilateral carpal tunnel syndrome at a compensation
rate of $357.00/$268.00.  Medical expenses and temporary
total disability benefits (from June 14, 2006, to August 21,
2006, and from September 12, 2008, to October 20, 2008)
have been accepted.  This claim has been the subject of a
previous hearing with Opinions filed October 21, 2008, by this
Administrative Law Judge and February 4, 2009, and June 19,
2009, by the Full Commission.  A companion case to this claim
is a November 1, 2002, back injury (F603787).

2. The claimant has proven by a preponderance of the evidence
of record that temporary total disability benefits from
September 12, 2008, to October 20, 2008, were controverted
because they were not paid before the claimant requested a
hearing.

3. Temporary total disability benefits from September 12, 2008,
to October 20, 2008, were untimely paid and are subject to an
18% late payment penalty and interest payable to the claimant.

4. The respondents are directed to pay all medical expenses
related to CTS according to Rule 30 within thirty days of
receipt.

5. The respondents are directed to pay the 10% impairment
rating assessed by Dr. Moore.

6. The claimant has failed to prove she is entitled to any
additional temporary total disability benefits.

7. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.
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8. This claim has been controverted and the claimant's counsel
is  entitled  to  the  maximum  attorney's  fees  to  be  paid  in
accordance  with  Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 099.10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


