
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G004786

WILLIAM BOYD, EMPLOYEE CLAIMANT

CABOT WATER & WASTEWATER COMMISSION,
EMPLOYER RESPONDENT 

ARKANSAS MUNICIPAL LEAGUE
WORKERS’ COMPENSATION TRUST,
INSURANCE CARRIER RESPONDENT

OPINION FILED JULY 7, 2011

Hearing before Administrative Law Judge Elizabeth W. Hogan on April 8, 2011, in
Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Thomas W. Mickel, Attorney at Law, Conway,
Arkansas.

Respondents represented by Mr. J. Chris Bradley, Attorney at Law, North Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, anatomical impairment,

loss of earning capacity, and attorney’s fees.

At issue is whether or not the claimant sustained compensable neck and

back injuries pursuant to Ark. Code Ann. §11-9-102 and wage loss pursuant to Ark.

Code Ann. §11-9-522.  All other issues are reserved.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on June

8, 2010, at which time the claimant sustained compensable injuries to his face, right

leg and foot at a compensation rate of $389.00/$292.00.  Medical expenses,
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temporary total disability benefits, and a 5% rating to the foot were accepted.  The

healing period for the foot ended on October 28, 2010.  The healing period for the

face and leg ended January 19, 2011. Some medical expenses have been paid by

the claimant’s group health insurance carrier, United (Tr. p. 17, 23), (Depo. p. 34-

35)..

The claimant contends he also injured his neck and back on June 8, 2010,

when he fell off a staircase, aggravating a pre-existing degenerative condition.  He

seeks payment of medical expenses, temporary total disability benefits from

October 28, 2010, to January 19, 2011, and a 7% rating to the back as assessed

by Dr. Rosenzweig.  The claimant seeks wage loss disability benefits in excess of

the impairment rating to the back.

The respondents contend all appropriate benefits have been paid based on

Dr. Seale’s medical reports. The claimant did not sustain compensable neck and

back injuries and is not entitled to benefits.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with the claimant’s deposition (taken March 3, 2011)

incorporated by reference.

The claimant was the only witness at the hearing.  He wears orthopaedic

shoes and uses a cane prescribed by Dr. Burks.  For the past ten years he has

been taking pain medication for rheumatoid arthritis (Depo. p. 5).

The claimant, age 56 (D.O.B. January 27, 1955) has a G.E.D. and four years

of experience in the construction battalions (CBs) of the Navy Sea Bees.  His work

history is comprised of heavy manual labor as a mechanic, (Tr. 5-9).  For the last

14 years, he has worked for the respondent employer as a crewman for the water

and sewer system (Tr. p. 10).  He holds a Waste Water I license and was earning
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$14.57 per hour at the time of the accident.  His health history includes a right foot

injury (Tr. p. 15), and rheumatoid arthritis of the knees, wrists, and elbows, (Tr. p.

17-18).  He receives State retirement benefits (APERS $535.00 monthly) and Social

Security Disability benefits (SSD $1,010.78 monthly), (Tr. p. 24, 34).  Presently he

and his girlfriend run a U-Haul business (Tr. p. 21-25), (Depo. p. 32-34).  He has

not looked for work elsewhere.

The claimant was employed to check 41 waste water stations daily.  On June

8, 2010, he fell from a staircase when the handrail broke and landed six feet below

into a barbed wire/chain link fence.  He was taken by ambulance to the emergency

room (ER) and treated for a broken eye socket, cracked rib, and shattered right foot

which the respondents accepted as compensable (Tr. p. 11-14).  The claimant also

developed neck and back pain which the respondents controverted.

Presently his symptoms include burning in the right foot, numbness in the left

arm and right foot, and radiating back pain into the hip and right leg, (Tr. p. 18-20,

24-33).  A Functional Capacity Evaluation (FCE) performed on November 11, 2010,

showed a valid effort.  The report also provides a description of his job duties,

noting that the claimant was working restricted duty prior to the compensable

accident.  However, no testimony was elicited on this point.  I assume this refers to

his change in job duties due to arthritis (Depo. p. 12-15).  The FCE determined that

the claimant could perform work in the light (less than 20 lbs.) category.  Dr.

Rosenzweig assessed a 7% rating to the back.  The claimant is not considered to

be a surgical candidate.

MEDICAL EVIDENCE

The ER records from June 8, 2010, show CT scans were taken of the head,

right foot, left knee, cervical spine, thoracic spine, and lumbar spine.  Degenerative

changes were noted in the neck as well as the upper back with Schmorl’s nodes.
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In the low back, degeneration was also found along with disc bulges at L4-5 and

L5-S1 and a cystic lesion of the right iliac bone.

Vacuum discs are seen at L3-4, L4-5, and L5-S1, as well as L2-3.
Disc space narrowing at these levels also noted.  Calcification along
the posterior margin with broad angular disc bulging at L5-S1 is
noted.  Disc bulging produces impression upon the thecal sac and
moderate narrowing of the neural foraminal bilaterally.  Broad annular
disc bulging also seen at L4-5 with impression upon the thecal sac.
Mild narrowing of the neural foramina on the left and moderate
narrowing neural foramina on the right.  Disc bulging at L3-4
produces impression upon the thecal sac and moderate narrowing of
the neural foraminal bilaterally.

A bone scan conducted June 9, 2010, showed increased uptake at the ninth

rib consistent with trauma, increased uptake with the facets of the lumbar spine,

shoulders and SI joints consistent with degeneration, and increased uptake in the

knees and right ankle and feet associated with degeneration and rheumatoid

arthritis.  Radiologist Dr. Gregory commented, “The patient does have more uptake

on the right side of the spine than the left and is complaining of right sided low back

pain which may be related to this patient’s trauma, but could be because of twisting

or wrenching the back rather than fractures of the lumbar spine.”

The claimant continued to complain of neck and back pain (see Dr. Shurley’s

reports of June 25, 2010, and July 2, 2010) while Dr. Burks was treating the

claimant’s foot injury.  The claimant was prescribed physical therapy.  Dr. Burks

released the claimant to return to regular duty on October 29, 2010.

Dr. Seale diagnosed pre-existing lumbar scoliosis and ordered an MRI scan

taken July 29, 2010.  It showed multilevel degenerative disc disease with facet

changes producing multilevel foraminal stenosis.  A free disc fragment was found

at L3 and an annular tear was diagnosed at L5-S1 on the left and another tear was

suspected at L2-3.  Disc bulges were noted at T11-12-L1, L1-L2, L2-3, L3-4, L4-5,

and L5-S1.
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Dr. Rosenzweig reviewed the claimant’s test results and examined him on

August 24, 2010.  He prescribed epidural injections.

It is unclear why treatment for his spine was denied coverage from
this injury.  A bone scan clearly shows eccentric uptake on the right
which is the side he fell on.  Even through (sic) are (sic) preexisting
conditions, it is my opinion that treatment of his spinal condition to
facilitate to (sic) recovery so that he can return to work would be a
reasonable claim.

In his report of September 14, 2010, Dr. Rosenzweig found spasms of the

neck and back.

He is having continued back pain and neck pain despite time and
treatment to date.  He is on chronic prednisone and DMARDs for his
rheumatoid arthritis that appears to have been aggravated by his fall.
. . .  I reviewed the pictures at the site of the injury.  With the
consideration of facial fractures, rib fractures, a foot injury, and a hot
bone scan eccentric to the right which is the direction he fell, with his
advanced underlying degenerative disease, it would be unrealistic to
expect this middle aged man to have a rapid recovery.

Dr. Rosenzweig’s letter of September 24, 2010:

Mr. Boyd does have fairly significant degenerative disease of the
spine with multilevel degenerative disks, facet osteoarthritis, and
secondary stenosis.  A disk herniation has extruded into a free
fragment.

I have told Mr. Boyd based on his history and examination and with
his comorbidities of rheumatoid arthritis, arthritics do not do well with
trauma.  Even though he does have significant preexisting disease,
the fall could have activated this to a level requiring treatment.

This is a letter of support for Mr. Boyd’s claim with workers’
compensation that his neck and back injury, even though it seems to
have aggravated preexisting underlying disease, should be a
component of this claim since the fall has been documented to be
severe enough to result in facial fractures and scalp lacerations that
have been refractory to healing thus far over three months.

The claimant’s rheumatologist, Dr. Brewer, authored a letter dated

September 27, 2010, indicating he has been treating the claimant with medication,

injections, and surgeries for the past thirteen years.  However, during that time the

claimant had never complained of neck pain.

On January 20, 2011, Dr. Rosenzweig released the claimant.
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He is doing quite well and he is essentially back to preinjury status
with respect to his rheumatoid disease and degenerative disease. .
. .  It does not appear that he is going to require surgical management
for his back injury.  It does appear that he had an acute on chronic
injury with a disk extrusion on top of multilevel degenerative disc
disease.  He has responded favorably to spinal injections and time.
. . .  He has restricted mobility of the cervical and lumbar spine.  He
has diminished but symmetric reflexes.  There are no root tension
findings.  He has a slight antalgic gait with the use of his cane.  The
spine is nontender with minimal spasms. . . .  He is declared at MMI.
He is a candidate for an impairment rating with respect to his disk
herniation . . . 7% impairment to the whole person as a result of an
extruded disk.  This was felt to be acute on chronic.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have acknowledged the claimant was injured in a fall but

accepted only the injuries resulting in fractures or lacerations.  The respondents

controverted the neck and back due to the claimant’s pre-existing conditions of

rheumatoid arthritis and osteoarthritis.

Act 796 of 1993, did not abolish compensation for a preexisting condition.

Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  The

employer "takes the employee as he finds him" and employment circumstances that

aggravate preexisting conditions are compensable.  St. Vincent Infirmary v. Brown,

53 Ark. App. 30, 917 S.W.2d 550 (1996).  Public Employee Claims Division v. Tiner,

37 Ark. App. 23, 822 S.W.2d 400 (1992).

A preexisting disease or infirmity does not disqualify a claim if the
employment aggravated, accelerated, or combined with the disease
or infirmity to produce the disability for which compensation is sought.
Nashville Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 664
(1990); Minor v. Poinsett Lumber & Mfg. Co., 235 Ark. 195, 357
S.W.2d 504 (1962); Conway Convalescent Center v. Murphree, 266
Ark. 985, 588 S.W.2d (Ark. App. 1979); and Pearline Williams v. L &
W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

In order to deny the neck and back claim, the respondents had to ignore the

claimant’s complaints at the ER resulting in diagnostic tests to the spine.  They had

to ignore the bone scan showing increased uptake on the right side where the

claimant fell.  They had to ignore the fractured rib showing the accident affected the
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trunk of the body.  They had to ignore the scalp lacerations and broken facial bones

showing the accident affected the head and neck.  They had to ignore the findings

of neck and back spasms.  They had to ignore the opinions of Drs. Gregory,

Brewer, and Rosenzweig and choose the opinion of Dr. Seale, who apparently does

not treat claimants with preexisting conditions.

Given my review of the medical evidence, I find the compensable fall affected

the trunk of the claimant’s body aggravating preexisting degenerative disease

resulting in pain, spasms, and a fragmented disc.  Accordingly, I find the claimant

is entitled to payment of medical expenses for the neck and back, temporary total

disability benefits until Dr. Rosenzweig’s release in January 2011, and a 7% rating

to the body as a whole.

The claimant is a 56 year old man with a G.E.D. accustomed to manual labor

and a salary based on $14.57 per hour.  He is no longer able to perform his job as

a crew member of the waste water department and cannot lift more than 20 pounds

occasionally.  He was disappointed that the respondent employer would not offer

him a job as an inspector after the accident (Tr. p. 32-33).

Wage loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage loss on a

case by case basis.  Factors to be considered in assessing wage loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin
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Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.

Charles Wilson, 2011 Ark. App. 219,       S.W.3d       (2011).  The award of wage-

loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

The “major cause” analysis applies to injuries that are not identifiable
by time and place of occurrence pursuant to Ark. Code Ann. §11-9-
102(4)(ii) and to claims where a claimant is seeking permanent
disability benefits pursuant to Ark. Code Ann. §11-9-102(4)(F)(ii)(a).
“Major cause” means more than fifty (50%) of the cause, Ark. Code
Ann. §11-9-102(14)(A).

Despite the claimant’s pre-existing condition, the respondents did not advance a

“major cause” defense to disability.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on June 8, 2010, at which time the claimant sustained
compensable injuries to his face, right leg and foot at a
compensation rate of $389.00/$292.00.  Medical expenses,
temporary total disability benefits, and a 5% rating to the foot
were accepted.  The healing period for the foot ended on
October 28, 2010.  The healing period for the face and leg
ended January 19, 2011. Some expenses have been paid by
the claimant’s group health insurance carrier.

2. The claimant has proven by a preponderance of the credible
evidence that he sustained a compensable injury (aggravation
of neck/back), caused by a specific incident, arising out of and
in the course of his employment which produced physical
bodily harm, supported by objective findings, requiring medical
treatment or producing disability, pursuant to Ark. Code Ann.
§11-9-102.

3. The respondents are directed to pay all medical expenses
related to the neck and back within thirty days pursuant to
Rule 30.

4. The respondents are directed to pay temporary total disability
benefits for the neck and back from October 28, 2010, to
January 20, 2011, as the claimant remained in his healing
period unable to work.
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5. The respondents are directed to pay a 7% rating to the back
as assessed by Dr. Rosenzweig.

6. The claimant has sustained wage loss in the amount of 50%
based on his age, education and work experience in addition
to the 7% rating for a total of 57%.

7. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

8. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


