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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F607927

LISA BLEVINS,
EMPLOYEE CLAIMANT

VAN BUREN COUNTY, 
EMPLOYER                                    RESPONDENT NO. 1 
                                                         
AAC/RISK MANAGEMENT SERVICES,
INSURANCE CARRIER/TPA                       RESPONDENT NO. 1 
                                                             
SECOND INJURY FUND                          RESPONDENT NO. 2 
            

OPINION FILED SEPTEMBER 26, 2011 

Hearing held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
in, Little Rock, Pulaski County, Arkansas.

The claimant represented by Mr. Philip M. Wilson, Attorney
at Law, Little Rock, Arkansas.  Mr. Wilson waived appearance
at the hearing.   

Respondents no. 1 represented by Mr. Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.  Mr. Ryburn waived
appearance at the hearing. 

Respondent no. 2 represented by Mr. David Pake, Attorney at
Law, Little Rock, Arkansas. 

                     STATEMENT OF THE CASE     

     A hearing was held on September 26, 2011, in this

matter to determine whether the above-referenced matter

should be dismissed for failure to prosecute pursuant to

Dillard v. Benton County Sheriff’s Office, 87 Ark. App. 379,

192 S.W. 3d 287 (2004).

     The record consists of the transcript of the September

26, 2011, hearing and the documents contained therein. 
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                        DISCUSSION

     The claimant filed a Form AR-C, in December of 2006,

alleging a neck, head, back, and shoulder injury as a result

of a fall, while working for the respondent-employer on June

10, 2006.  The respondent-insurance carrier accepted this

claim and paid benefits for the claimant’s left shoulder. 

     Subsequently, the claimant contended that she sustained

a compensable neck injury, and an anatomical impairment

rating.  However, the respondent-insurance carrier

controverted the claimant’s entitlement to any additional

benefits.  The respondent-employer took the position that

they had paid all appropriate benefits due on this claim.    

    Therefore, a Prehearing Telephone Conference was

conducted in this matter on November 26, 2007.  Pursuant to

this conference, a full hearing was scheduled for January

23, 2008,9:00 a.m., in Russellville, Arkansas.  The issues

to be litigated were:“compensability of the claimant’s

alleged neck injury, the claimant’s entitlement to a 25%

anatomical impairment rating, and a controverted attorney’s

fee.”

     It appears that the respondent-employer sent a Joinder

Notice to the Second Injury Fund on December 7, 2007.  In a

letter dated December 13, 2007, the Fund wrote to the

Commission and respondents no. 1 acknowledging that it had
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received and accepted the joinder in this matter.  Also, in

another letter dated for that same date, the Fund requested

that the hearing set for January 23, 2008, be rescheduled

due to a scheduling conflict.  

     As a result, at the request of the Fund, the hearing

was rescheduled for March 26, 2008, 10:30 a.m, in

Russellville, Arkansas.      

     In a letter dated March 20, 2008, the claimant’s

attorney advised the Commission that he had reached an

agreement with respondents no. 1.  Therefore, he requested

that the file be returned to the Commission’s general files.

On March 24, 2008, the Commission cancelled the hearing and

returned the case to general files.

     No further activity was held on the claim until January

6, 2009.  At that point, respondents no. 1 filed a Motion to

Dismiss with the Commission.  Specifically, for its Motion,

respondent no. 1 stated:

1.  The claimant was an employee of Van Buren County.

2.  The claim was accepted and appropriate benefits
were paid.

3.  It appears that the claimant has elected not to
pursue additional benefits.

Wherefore, the respondents(no.1) request that this

matter be dismissed pursuant to Rule 13 of the Arkansas

Workers’ Compensation Commission for failure to prosecute.
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     On January 7, 2009, the claimant requested a hearing on

the issue of compensability.  A Prehearing Telephone

Conference was held on March 4, 2009.  Pursuant to this

conference, a full hearing was scheduled for April 20,

2009,10:00 a.m., in Little Rock, Arkansas.  The issues to be

litigated were:“whether the claimant was entitled to a 25%

anatomical impairment rating, and a controverted attorney’s

fee.”  At that time, the Motion to Dismiss was held in

abeyance.  

     Subsequently, an Order was entered in this matter on

April 17, 2009, wherein the following was set forth:

In response to the Second Injury Fund’s letter of April
16, 2009, a telephone conference was conduct between
[sic] all parties on April 17, 2009.  At that time, it
was determined that respondents #1 had responded to the
Fund’s discovery request, but the claimant had not.

Therefore, it is hereby ordered that claimant respond
to the Fund’s discovery request no later than May 1,
2009.  Further the hearing scheduled for April 20, 2009
is cancelled.  By agreement of all parties, the hearing
is rescheduled for May 11, 2009, 1;30 p.m., at 324
Spring Street, Hearing Room A, Little Rock, Arkansas.

     In a letter to the Commission dated April 27, 2009, the

claimant’s attorney wrote:

The claimant has asked me to withdraw her request for a
hearing at this time.  You may return the file to
general filed until I can confirm with client with
respect to proceeding with her claim.  Your assistance
is greatly appreciated. 

     Therefore, on April 28, 2009, at the request of the

claimant, and by agreement of the respondents, the hearing
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set for May 11, 2009, was cancelled.  The case was returned  

to the Commission’s general files.

     Since this time, the claimant has taken no action

whatsoever to prosecute this claim.     

     As a result, on August 9, 2011, respondent no. 2 filed

a Motion to Dismiss, with Certificate of Service to the

claimant’s attorney and respondent no. 1.  For its Motion,

the Fund stated:

1.  That the Second Injury Fund was joined in this
case on December 7, 2007 by Respondent No. 1 and sent
discovery requests to the claimant and Respondent No. 1
on December 14, 2007.

2.  That claimant has not answered the Fund’s
discovery requests despite the April 17, 2009 Order of
Judge Hicks requiring claimant to do so.

3.  That Respondent No. 1 provided initial
responses to the Fund’s discovery requests on April 17,
2009, but failed to provide certain documentation,
i.e., the employment application, and has not provided
any additional medical documentation since that date.

4.  That the Fund asks the claim against it be
dismissed per the holding Loosey v. Osmose Wood
Preserving Co., 23 Ark. App. 137, 744 S.W.2d 402
(1988).

5.  That, additionally, this claim was returned to
general files per the April 28, 2009 letter of
Administrative Law Judge Hicks and, to the best of the
Fund’s knowledge and belief, the claimant has failed to
prosecute the claim in any manner since that date.

6.  That the Fund requests dismissal of this claim
for failure of the claimant to prosecute her claim.

7.  That the Fund requests a hearing on this
matter unless both claimant and Respondent No. 1 agree
to dismiss any claim against the Fund.
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     Therefore, on August 12, 2011, the Commission sent a

Notice to the claimant’s attorney, the claimant, and

respondents no. 1, of the pending Motion, and of a 15-day

deadline, for filing a response to said Motion.  This Notice

was sent to opposing counselors via certified mail. 

     However, to date, there has been no response from the

claimant or her attorney regarding this Notice.  

     In a Hearing Notice dated August 30, 2011, the

Commission advised (by way of certified mail) the parties

that the matter had been set for a hearing on the respondent

no. 2's Motion to Dismiss, for September 26, 2011, at 1:15

p.m., in Little Rock, Arkansas.  

     To date, there has been no written response from the

claimant or her attorney concerning this Notice.  However,

the claimant’s attorney and respondent no. 2 signed the

Return Receipt Requested on  August 31, 2011.  In a letter

to the Commission dated September 26, 2011, respondents no.

1 advised that they had no objection to the dismissal. 

     A hearing was in fact conducted on September 26, 2011,

on respondent no. 2's Motion to Dismiss.  Respondent no. 2

appeared at the hearing through its attorney.  The claimant,

her attorney, and Respondents no. 1's attorney failed to

appear at said hearing. 

     A review of the evidence shows the claimant has had
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ample opportunity to pursue this claim for additional

benefits, but has failed to respond to the Hearing Notice

and failed to appear at the scheduled hearing.

     After consideration of the evidence presented, I find

respondent no. 2's  Motion to Dismiss to be well taken. 

Therefore, pursuant to Commission’s Rule 099.13, this claim

should be dismissed without prejudice to the refiling within

the applicable time period.     

             FINDINGS OF FACT AND CONCLUSIONS OF LAW

    1.  The Arkansas Workers’ Compensation Commission  
    has jurisdiction of this claim.

2.  In December of 2006, the claimant filed a 
         claim for benefits. 

     3.  Respondents. no. 1 paid some benefits on this 
         claim.  However, they controverted the claimant’s
         entitlement to any additional benefits.

4.  Since this time the claimant has failed to          
    prosecute this claim for additional benefits.

         She has also failed to respond to respondent no. 
         2's discovery requests.    

5.  Therefore, on August 9, 2011,respondent no. 2  
    filed a Motion to Dismiss for failure of the   
    claimant to prosecute this claim. 

     6.  The claimant has had ample opportunity to pursue    
         this claim for additional benefits, but no bona     
         fide action has been taken by the claimant in       
         furtherance of her claim, as she has failed to      
         prosecute this claim for additional benefits.   

7.  The claimant and her attorney failed to        
    appear at the scheduled hearing.            

8.  That respondent no. 2's Motion to Dismiss      
    should be granted for failure to prosecute     
    pursuant to Commission’s Rule 099.13, without  
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    prejudice to the refiling of the claim within  
    the applicable time period.

9.  Respondent no. 2 has agreed to pay the court        
    reporter’s fee in this matter. 

         
                          ORDER

     Based upon the foregoing Findings of Fact and 

Conclusions of Law, I have no alternative but to dismiss

this claim for additional benefits in its entirety.  

     This dismissal is pursuant to Commission’s Rule 099.13,

without prejudice to the refiling of this claim within the

applicable time period.

     IT IS SO ORDERED.

     

     _________________________
     CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE

CH/dk   
  


