
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NOS. D013040, D612809, F213328 & F304703

MILTON BLAKELY, EMPLOYEE CLAIMANT

GEORGIA-PACIFIC CORPORATION,
SELF-INSURED EMPLOYER RESPONDENT NO. 1

SEDGWICK CLAIMS MANAGEMENT SERVICES (TPA),
INSURANCE CARRIER RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 3

OPINION FILED JANUARY 26, 2011

Hearing before Administrative Law Judge Elizabeth W. Hogan on October 29, 2010,
at McGehee, Desha County, Arkansas.

Claimant appeared pro se. 

Respondents No. 1 represented by Ms. Susan M. Fowler, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2 represented by Mr. David B. Simmons, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 3 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and permanent partial

disability benefits.

At issue is the compensability of injuries in 2002 pursuant to Ark. Code Ann.

§11-9-102; wage-loss as defined by Ark. Code Ann. §11-9-522; Fund liability in

accordance with Ark. Code Ann. §11-9-525; and §11-9-502; and attorney’s fees

pursuant to Ark. Code Ann. §11-9-715.
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After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on

September 19, 1980, at which time the claimant sustained a compensable back

injury (D013040) at a compensation rate of $126.00 when he fell over a sprinkler

valve.  Dr. Douglas performed surgery in 1982 and assessed a 25% impairment

rating.

The parties also stipulated to an employer-employee-carrier relationship on

September 5, 1986 (D612809) at which time the claimant sustained a compensable

back injury at a compensation rate of $154.00/$175.00.  He fell while unloading a

conveyor belt and was assessed an additional rating of 5% for a total of 30% to the

back.

The parties further stipulated to an employer-employee-carrier relationship

on May 23, 2002 (F213328) at which time the claimant was earning sufficient wages

to be entitled to a compensation rate of $425.00/$319.00 in the event this claim is

found to be compensable.  The parties also stipulated to an employer-employee-

carrier relationship on October 24, 2002 (F304703) at which time the claimant was

earning sufficient wages to be entitled to a compensation rate of $425.00/$319.00

in the event this claim is found to be compensable.  Some medical expenses for the

2002 injuries have been paid by Health Advantage and Medicare.  The claimant’s

last day of work was October 24, 2002.

The claimant contends he fell off a rail car on May 23, 2002, injuring his head

and back.  He also contends he fell down steps on October 24, 2002, injuring his

back and shoulder.  He seeks payment of medical treatment and temporary total
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disability benefits from October 24, 2002, to a date yet to be determined.  The

claimant also contends he is permanently and totally disabled.

Respondent No. 1, Sedgwick, contends the claimant did not sustain

compensable injuries in 2002.  There is no objective medical evidence to

substantiate any injuries in 2002.  Furthermore, the claimant was involved in a

motor vehicle accident and an accident at his home which constitute independent

intervening causes breaking the chain of liability.  Any wage loss is the liability of

the Second Injury Fund.

Respondent No. 2, the Second Injury Fund, contends the “same employer”

defense bars recovery on the first two injuries in 1980 and 1986.  The injuries in

2002 were temporary recurrences and there is no objective evidence of a new

injury. Even if the injuries are compensable, they did not result in additional

disability.

Respondent No. 3, the Death and Permanent Total Disability Trust Fund,

defers to the outcome of litigation.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with five surveillance DVDs.  Respondent No. 1's objection

to a medical report provided by the claimant on the day of the hearing was

sustained and the report proffered.  There was some difficulty in obtaining medical

records and the hearing was postponed to allow more time to collect the claimant’s

records.  The claimant was told to provide any evidence he wished to submit prior

to the hearing both through the written prehearing notice and verbally at the

telephone conferences.  None of the parties asked to subpoena the medical

records.
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The following witnesses testified at the hearing:  the claimant, union

representative, Jerry Cruz, and vocational rehabilitation specialist, Edie Nichols.

The claimant, age 58, (D.O.B. February 1, 1952), has a high school

education.  His work history includes jobs as a farm laborer and sewing machine

mechanic.  He worked for the respondent employer from 1979 to 2002 as a coating

preparer earning $21.00 per hour at the time of his last injury, (Tr. p. 9, 18).  His

health history includes  prostate  cancer  in  2003,  (Tr. p.16), and a motor vehicle

accident in June, 2001, (Tr. p. 38).

The four workers’ compensation files were established on the basis of four

Form AR-Cs signed by the claimant and filed with the Commission through the

claimant’s former attorney.  However, the claimant insists that he did not return to

work after the railcar incident in May, 2002, despite a claim for a subsequent injury

in October, 2002, (Tr. p. 17, 33, 47, 53, 56).  The claimant was a poor historian who

was unsure of the names of his physicians and pertinent dates, and provided some

inconsistent information.  The claimant testified he had to lie to the medical

providers, denying his injuries were work-related, so his group carrier would pay

them, (Tr. p. 21-22, 39-41). While the claimant was well-mannered during the

hearing, the claimant copied the Commission with irrate letters to his former

attorneys and the medical records show he did not get along with his physicians

either.  I note the claimant has been diagnosed with celebral atrophy.  No physician,

however, has explained what effect, if any, this condition has on memory and

temperament.

The claimant testified he has been troubled by back and leg problems since

the first injury in 1980.  Although he returned to work at full duty, he did not think the

surgery relieved his symptoms and he continued to miss time from work and take
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medication, (Tr. p. 11-13).  The claimant sustained a second back injury in 1986

(Tr. p. 13-15).

After the May 2002, injury, the claimant felt the leg pain and numbness in his

feet increased (Tr. p. 15, 23-24).  He is under the treatment of pain management

specialists now but he doesn’t think their treatment has been helpful, (Tr. p. 48-49).

The claimant testified he was unable to work due to pain in his feet and back

(Tr. p. 19, 30, 34-35).  The claimant took disability retirement ($679.00 per month)

from Georgia-Pacific and receives Social Security disability ($1,700.00 per month),

(Tr. p. 26, 36, 52-53).  Jerry Cruz testified that the respondent-employer cannot re-

hire the claimant because he opted to take disability retirement (Tr. p. 57-58).  The

claimant testified he was forced to retire (Tr. p. 16, 33-34, 45).  Documentary

evidence shows the claimant was approved for disability retirement effective May

1, 2003.

MEDICAL EVIDENCE

After the claimant’s 1980 back injury, surgery (fusion at L5-S1) was

performed in 1982.  The claimant reported back and left leg pain, but Dr. Douglas

Brown released him to full duty in July, 1982, with a 25% rating.  After the second

back injury in 1986, Dr. James Callaway assessed an additional 5% rating “due to

symptoms and to apparent [sic] some decrease in his physical capacity that he has

experienced.”

In 1999, the claimant was referred for treatment of a herniated disc at L3-4,

confirmed by an MRI scan. Dr. Bruce Safman found no evidence of radiculopathy

in the lower extremities based on an EMG/NCV study of the lower extremities.  

Dr. Safman’s report of August 11, 1999:

I could find no evidence of a radiculopathy or peripheral
neuropathy.  Please note that the patient relates that the
numbness he experiences along the medical aspect of his left
foot has been present for about 10 years and is probably
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related to an old fracture that he had.  However, I cannot
document the on-going existence of pathology from that
remote injury.

In March, 2001 the claimant was evaluated by Dr. Yeshwant Reddy.  His

report provides a summary of the claimant’s medical treatment. Dr. Reddy noted

that the claimant suffered from chronic back pain as a result of his 1982 surgical

fusion.  The claimant has been seen by Dr. P. B. Simpson, Dr. Bud Dixson, Dr.

Zach Mason, Dr. Dwayne Daniels, Dr. Richard Peek, Dr. Reginald Rutherford, Dr.

Barry Thompson, and numerous emergency room (ER) physicians.  No physician

has recommended surgery.  Dr. Reddy indicated the claimant had been off work for

18 months and his case was complicated by psychological problems:

Dr. Reddy’s report of March 21, 2001:

In April, 1991, Mr. Blakely was admitted to Woodland Hills Hospital
and was given a diagnosis of opiate dependency, alcohol abuse
versus dependency, paranoid and aggressive personality behavior,
and chronic low back pain following fusion surgery.

In 2001, the claimant was involved in a motor vehicle accident .  Medical

reports show the claimant complained of neck, back, and left leg pain and

headaches.  The claimant was treated by a chiropractor, Dr. Tice, who excused him

from work from July 26, 2001 to September 16, 2001.  The claimant signed forms

on February 20, 2002 and March 6, 2003, affirming that his treatment with Dr. Tice

was unrelated to any on-the-job injury.

On March 21, 2002, the claiamant returned to Dr. Reddy complaining of back

and left leg symptoms.  Dr. Reddy opined that the claimant’s back problems

stemmed from the fusion surgery and the etiology of his leg pain was unknown.  It

does not appear that Dr. Reddy was aware of the motor vehicle accident.  Dr.

Reddy commented, “in my previous investigations after his fall, I did not find a

cause for his increasing back pain or for his left leg problem.”
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The claimant was treated in the ER on May 23, 2002, after falling from a

railcar.  After reviewing the claimant’s history, Dr. Walt Short diagnosed a

myoligamental strain of the back.  The doctor commented, “I feel like this has

probably aggravated an old injury.”  The ER staff noted the claimant’s breath

smelled of alcohol.  He told them he drank three beers because he did not have any

pain pills.

On May 26, 2002, the claimant underwent a CT scan of the head, due to his

complaints of headaches.  He was diagnosed with cerebral pre-existing atrophy

unrelated to his fall at work.

In his report of May 28, 2002, Dr. Benjamin Walsh summarized the claimant’s

medical treatment, conflicting statements, and drug dependence.  He returned the

claimant to work on May 28, 2002 with no restrictions.

Chronic lumbar strain with an unchanged examination from
previous examinations.  He has had numerous evaluations
and work-ups in the past, the most recent by Dr. Reddy, with
no particular findings to coincide with his complaints of leg
pain and leg weakness.

Headache which I feel is not work-related after his fall.  He
was evaluated in the emergency room with no complaint of
headache and then later developed a headache.  It may be
due to lack of hydrocodone or other medication adjustments he
has done.

The claimant returned to Dr. Walsh on September 26, 2002, blaming

the doctor for making him fall off the rail car.  The claimant demanded drugs

and when he was refused, told the doctor he would just go to the ER and get

some.  On November 12, 2002, Dr. Walsh and the other physicians in the

clinic refused to treat the claimant “due to the patients non-compliance with

treatment plans.”

Chiropractor, Dr. Tice, continued to treat the claimant in 2003 for

headaches, neck and shoulder pain, dizziness and back stiffness.  The
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claimant reported that he had tripped on stairs in his home and fallen against

a work-out bench.  Dr. Tice excused the claimant from work from March 7,

2003 to May 24, 2003.  He was released to return to work on May 25, 2003

with no restrictions.

On June 5, 2003 the claimant was scheduled to see Dr. Lon Burba,

but he refused to fill out paperwork regarding his medical history.  Dr. Burba

refused to see the claimant.

In 2003, the claimant was diagnosed with prostate cancer.  He had

surgery in July, followed by radiation treatment from August to October.

On May 30, 2006, the claimant gave a valid effort on a Functional

Capacity Evaluation (FCE).  It was determined that he was able to perform

work in the Heavy Physical Demand Classification (11-20 lbs constantly/26-

50 lbs frequently/51-100 lbs occasionally).  However, the evaulator, Tim

Atkinson, stated that the claimant was unable to lift over 70 lbs.

The claimant saw Dr. Reginald Rutherford on September 5, 2006.  His

report summarizes the normal results from diagnostic tests performed over

the last year.  The claimant told Dr. Rutherford that his symptoms, numbness

and sensitivity in both feet, began after his radiation treatment.  Dr.

Rutherford suspected peripheral neuropathy (the claimant denied being

diabetic) or radiation plexopathy.  However the EMG/NCV test of the lower

extremities was normal.

Dr. Scott Schlesinger examined the claimant and his medical history

and responded to questions posed by respondent’s counsel.  In his report

of August 28, 2007, he opined that the claimant’s symptoms were the result

of his lumbar fusion in 1982, ratable at 12%, and there were no objective

medical findings to substantiate a new injury in 2002.  Diagnostic testing did
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reveal a disc bulge at L3-4 beginning in 1995, caused by degenerative

changes.  Dr. Schlesinger released the claimant to return to work with no

restrictions.

REHABILITATION

The claimant successfully completed a Functional Capacity Evaluation (FCE)

on May 30, 2006, and was classified as able to work in the heavy labor category

(lifting up to 70 lbs occasionally, 30 lbs frequently and 15 lbs constantly).

Edie Nichols interviewed the claimant, recorded his history, reviewed the

medical records and the FCE before authoring her reports.  She concluded the

claimant was able to perform work in the heavy category and identified several jobs

for the claimant to try.  However, none of these jobs provided wages commensurate

with the claimant’s pre-injury earnings (Tr. p. 67-68).

The claimant has not tried to find a job (Tr. p. 19-20, 41-45, 49-50).  He was

concerned about losing his social security benefits but testified he was willing to

work (Tr. p. 43, 65-66).  The claimant testified he would be able to work as long as

he could take his medication (Tr. p. 35-36, 41).  The claimant told Ms. Nichols he

had changed a flat tire and was able to do some mechanic work on cars.

SURVEILLANCE

The claimant was observed washing cars and doing yard work in July, 2005

(Tr. p. 22, 36-37).  He is depicted bending, leaning squatting, operating a weed

eater, riding a lawnmower, and driving a car.

ATTORNEY’S LIEN

The claimant has fired two attorneys in the past. Peter O. Thomas, Jr., filed

a lien for $9,375.00 based on a proposed settlement.  The settlement was never

approved.  Liens are not awarded on the basis of proposed agreements that could

possibly have been denied if a hearing had been held.  Until or unless the
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Commission approves the settlement, no attorney’s fee is guaranteed.  Mr. Thomas

did not attend the hearing nor did he provide an accounting of services rendered.

Accordingly, Mr. Thomas’ lien is hereby denied.  Incidentally, the claimant insists

that the proposed settlement was for a greater amount although there is no proof

of this.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).
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Based on the diagnostic testing, I find there is no objective medical evidence

to prove the accidents in 2002 resulted in injuries to the head, shoulder, back, or

legs.

Wage loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage loss on a

case by case basis.  Factors to be considered in assessing wage loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984),  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), and Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  The award of wage loss is

not a mathematical formula but a judicial determination based on the Commission’s

knowledge of industrial demands, limitations, and requirements, Henson v. General

Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

Despite his impairment rating, the claimant has been released to return to

work in the Heavy Category.  He retired in 2003, the same year he was diagnosed

with cancer.  The claimant has shown no motivation to return to the workforce,

however, the chances of a 58 year old man with a high school education being

hired at his pre-injury wage is unrealistic.  The claimant stated he is unable to work

due to back pain but his subjective complaints are clouded by his refusal to

cooperate with his physicians and drug dependency.  His complaints are also out
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of proportion to his diagnostic test results and activities depicted on the surveillance

footage.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed among the parties on September 19, 1980 (D013040),
at a compensation rate of $126.00.  Medical expenses,
temporary total disability benefits and a 25% rating have been
accepted.  The parties also stipulated to an employee-
employer-carrier relationship on September 5, 1986
(D612809), at a compensation rate of $154.00/$175.00.
Medical expenses, temporary total disability benefits, and a
5% rating for a total of 30% to the back have been accepted.

The parties further stipulated to employment relationships on
May 23, 2002 (F7213328) and October 24, 2002 (F7304703),
at which time the claimant was earning sufficient wages to
entitle him to a compensation rate of $425/$319 in the event
the claims in 2002 are found compensable. The claimant’s last
day of work was October 24, 2002.  Some medical expenses
for the 2002 injuries have been paid by Health Advantage.

2. The claimant has failed to prove by a preponderance of the
evidence that he sustained compensable injuries in May and
October, 2002, caused by specific incidents, arising out of and
in the course of his employment, which produced physical
bodily harm, supported by objective findings, requiring medical
treatment or producing disability, pursuant to Ark. Code Ann.
§11-9-102.

3. The claimant has failed to prove he is entitled to wage loss
disability benefits based on his voluntary retirement and on the
reports of Dr. Reddy, Dr. Walsh, and Dr. Schlesinger. Neither
the Second Injury Fund or the Permanent and Total Disability
Trust Fund has any liability.

4. If they have not already done so, the respondents are directed
to pay the  court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

This claim for additional benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge
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