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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment, additional temporary total disability benefits, and

attorney’s fees.

At issue is whether or not the claimant sustained a compensable

consequence or an independent intervening cause, breaking the chain of liability.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

October 7, 2010, at which time the claimant sustained a compensable right foot and

toe injury at a compensation rate of $562.00/$422.00.  Medical expenses (until

January 13, 2011) and temporary total disability benefits (until December 16, 2010)

were paid.  The claimant has a court ordered child support obligation in Louisiana.
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The claimant contends he is entitled to temporary total disability benefits

from December 16, 2010, to a date yet to be determined, along with payment of

medical treatment, and attorney’s fees. 

The respondents contend the claimant was working in his own business,

cutting and selling firewood, while he was drawing temporary total disability

benefits.  His foot became infected, constituting an independent intervening cause,

breaking the chain of liability.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant was the only witness to testify at the hearing.  He has six (6)

children and is in debt over $50,000.00 in court-ordered support payments from

Louisiana, (Tr. p. 22-23, 28-30).

The claimant, age 47 (D.O.B. 07/21/64), works odd jobs as a sheet-rock

journeyman and repairing equipment in different plants for the respondent-

employer, (Tr. p. 8-9, 19-22, 26-27).  He has worked off and on for the respondent-

employer over the last two years.  The jobs last only a matter of weeks until the

equipment is repaired.   He has never been a full-time employee of the respondent-

employer, and he is not guaranteed any certain hours.  He estimates he usually

worked a total of two months out of a year for the respondent-employer.  He was

paid $19.00 per hour for an 84 hour week with overtime.  At the time of the accident,

he had worked three weeks on a job scheduled to last 30 days, (Tr. p. 21).

The claimant contends his compensation rate is $110.00 based on an

average weekly wage of $166.00, (Tr. p. 5), while the respondents contend the

compensation rate is $51.00.  Because benefits have been paid at the incorrect rate

of $562.00, there is now an overpayment, (Tr. p. 4-6).
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The claimant was injured on October 7, 2010, when he dropped a grinding

blade on his foot, (Tr. p. 9-10, 13).  He was taken to the emergency room and Dr.

McConnell performed surgery.  He was released for light-duty the next day.  It

should be noted however, there is no medical report in the exhibits addressing the

healing period or light-duty.  The claimant returned to work for a total of eight hours

over the next two days.  His foot became infected, requiring more surgery and a

week of hospitalization, (Tr. p. 10-11, 14-15).  The claimant was again released for

light-duty on January 13, 2011, (Tr. p. 17-19).  The claimant tried to contact his

employer to no avail, (Tr. p. 12, 14).  He testified that if the respondent-employer

had work available, he would have gone back to work.  However, he remains

symptomatic with pain and does not feel he can go back to sheet-rock work.  Dr.

McDonnell has recommended an orthotic plate to prevent his toe from bending, (Tr.

p. 13, 20-21).

The claimant has looked for work unsuccessfully, (Tr. p. 19-20).  He has

earned money selling firewood and helping a friend with his junkyard, (Tr. p. 19-20,

24-26).  However, this was not steady employment.  The claimant testified he

owned property where felled trees were piled from a subdivision development.  He

uses firewood to heat his home and sells firewood to other people.  The property

is easily accessed by car and he did not cut any wood during his healing period.

MEDICAL EVIDENCE

The claimant was diagnosed with a lacerated tendon of the right big toe.  Dr.

Jason McConnell performed surgery on October 7, 2010, to clean the wound.  The

next report is dated October 14, 2010, noting a one-week history of erythema and

cellulitis.  Dr. McConnell was concerned the claimant was developing an infection.

In surgery, the wound was re-opened, cleaned, and IV antibiotics were

administered.  The claimant was then prescribed whirlpool therapy for his foot.
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In December, 2010, an MRI was interpreted as “suspicious” for osteomyelitis

of the right metatarsal head and a bony defect was noted.  The claimant was

discharged with a boot walker and both oral and IV antibiotics on December 5,

2010.  A report dated January 14, 2011, indicates the claimant was homeless, living

out of his truck, and financially unable to purchase the antibiotics.  Dr. McConnell

told the claimant the toe would have to be amputated if the infection could not be

controlled.

Although there are a few handwritten reports I had trouble reading, I saw no

mention of the healing period in the medical records.  The only work restriction was

no weight bearing on the foot.  Likewise, there is nothing about the orthotic in the

medical records.  It was the claimant’s understanding that he had been released

January 13, 2011, and a metal plate would prevent his toe from bending to alleviate

pain.  Apparently, the carrier did not send a Form AR-3 to the physician to get a

definitive answer to the end of the healing period, prognosis, work restrictions or

impairment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted this case, claiming the claimant infected

his foot while cutting wood without a shred of evidence to support this theory.  The

claimant denied cutting wood and the respondents offered no witnesses to the

contrary.  There is no mention in the medical records that the bandage was dirty or

that the claimant was not compliant with treatment.

When the primary injury is shown to have arisen out of and in the course of

employment, every natural consequence that flows from the injury is compensable

unless it is the result of an independent intervening cause.  The basic test is

whether there is a causal connection between the two conditions.  Jeter v. B.R.
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McGinty Mechanical, 62 Ark. App. 53, 968 S.W.2d 53 (1998), Bearden Lumber

Company v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).

I do not understand why the claimant returned to work before the wound

healed, but there is no evidence the claimant did anything to cause an infection.

This claim for additional benefits is simply a compensable consequence of the

original injury.  The infection developed soon after the accident and there is no

further explanation for the medical complication.  Therefore, I find the claimant has

proven a causal connection between the original injury and the subsequent

treatment for an infection.

With regard to the compensation rate, this job was not a full-time position.

The claimant worked a few weeks out of the year when needed.  This situation is

analogous to a temporary or seasonal employee, see Candelario Sierra v. Griffin

Gin, et al., 100 Ark. App. 113, 265 S.W.3d 129 (2008).  The claimant’s average

weekly wage should be computed by dividing the total wages by 52 weeks. 

84 hr. week = 40 reg. and 44 OT
30 day contract of hire @19.00 per hour
19 ÷ 2 = 9.5 / 19 + 9.5 = $28.50 OT

40 hrs. x 3 wks. = 120 hrs. x $19 =    $2,280.00
44 hrs. x 3 wks. = 132 hrs. x $28.5 = $3,762.00

     $6,042.00

$6,042 ÷ 52 = $116.19 AWW
$116.19 x 66 2/3% = $77.46 CR

Therefore, I find the correct compensation rate is $77.00, and there has been

an overpayment, entitling the respondents to a credit.

Concerning the claimant’s request for temporary total disability benefits, this

claim is a scheduled injury.  Temporary disability is determined by the extent to

which a compensable injury has affected the claimant’s ability to earn a livelihood.

For a scheduled injury, a claimant is entitled to temporary total disability

compensation during the time that the employee is within the healing period or until
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the employee returns to work, whichever occurs first.  Wheeler Construction Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The "healing period" is

defined as the period necessary for the healing of an injury resulting from an

accident.  Ark. Code. Ann. §11-9-102(12).  The healing period continues until the

employee is as far restored as the permanent character of his injury will permit.

When the underlying condition causing the disability becomes stable and when

nothing further will improve that condition, the healing period has ended, and the

claimant is no longer entitled to receive temporary total disability compensation or

temporary partial disability compensation, regardless of physical capabilities.

Carroll General Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).  If the

employee is unable to perform remunerative labor with reasonable consistency and

without pain and discomfort, the temporary disability is deemed “total.”  Pyles v.

Triple F. Feeds of Texas, 270 Ark. 729, 606 S.W.2d 146 (Ark. App. 1980).  The

determination of the end of the healing period and whether the claimant has made

a good faith effort to “return to work” are factual questions to be decided by the

Commission.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878

(2002).  Farmers Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).

In this case, there is no job to return to because it was temporary.  The

claimant was never fired by the respondent-employer, (Tr. p. 21).  However, the

injury has prevented him from returning to sheet-rock work or other jobs.  The

sheet-rock job was not “concurrent” employment, (Tr. p. 22).    Despite a lack of

medical records, the claimant was able to work for a friend and the recommended

orthotic is for pain management.  Therefore, I find the healing period ended January

13, 2011.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on October 7, 2010, at which time the claimant
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sustained a compensable right foot and toe injury at a
compensation rate of $562.00/$422.00.

2. The correct average weekly wage is $77.00.

3. The claimant has proven, by a preponderance of the evidence
of record, that the infection and resulting medical treatment
was a compensable consequence of the original injury.

4. The respondents are ordered to pay all medical expenses
within thirty days of receipt.

5. The respondents are ordered to pay temporary total disability
benefits from December 16, 2010, to January 13, 2011, as the
claimant remained in his healing period, unable to return to
work.  This award is subject to a credit for an overpayment and
the child support lien.

6. This claim has been controverted and the claimant's counsel
is  entitled  to  the  maximum  attorney's  fees  to  be  paid  in
accordance  with  Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 099.10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

7. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.
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67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


