
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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CHARLES BIVENS, EMPLOYEE CLAIMANT

ANTHONY TIMBERLANDS, INC., 

SELF-INSURED EMPLOYER RESPONDENT

F. A. RICHARD & ASSOCIATES,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED AUGUST 2, 2011

Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski County, Arkansas.

Claimant was represented by Honorable Gary Davis, Attorney at Law,

Little Rock, Arkansas.

The respondents were represented by Honorable Michael J. Dennis, Attorney

at Law, Pine Bluff, Arkansas.

STATEMENT OF THE CASE

On May 5, 2011, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter

on March 8, 2011, and a Prehearing Order was filed on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

The parties stipulated to the following at the May 5, 2011, full hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including May 21, 2007, when the claimant

sustained a compensable left knee injury.

3) Claimant’s compensation rates are $361.00 per week for

temporary total disability benefits and $209.00 per week for

permanent partial disability benefits.

4) Up until January 20, 2010, all appropriate temporary total

disability benefits were paid.  

5) For the period between January 20, 2010, and August 10, 2010,

Mr. Bivens was paid weekly at the permanent partial disability

rate.

6) The parties agree that the claimant’s spouse, Ms. Audrey Bivens,

would not testify at the full hearing, but that any testimony she

would give would corroborate the claimant’s testimony.

At the full hearing, the parties agreed the sole issue to be determined

is whether the claimant is entitled to temporary total disability benefits from

January 20, 2010, through August 10, 2010, plus attorney’s fees.  (T. p. 24,

lines 1-12)

At the full hearing, the claimant contended that he sustained admittedly

compensable injuries on May 21, 2007.  The claimant had a knee replacement

and was given a maximum medical improvement release of January 6, 2010,

at which time respondents began payment of permanent impairment benefits.

However, it was quickly discovered that after the surgery the claimant’s knee

replacement was loose and needed to be repaired.  The claimant was also

suffering from an infection which was a consequence of the original surgery.



CHARLES BIVENS - F711727 -3-

Respondents then began paying temporary total disability benefits as of

August 10, 2010; however, claimant contends that for the period of

January 20, 2010, through August 10, 2010, his benefits should be temporary

as opposed to permanent disability benefits.  Those benefits have been

controverted for the purposes of attorney’s fees.  The claimant reserves the

right to pursue other benefits in the future to which he may be entitled.

Respondents contended at the full hearing that the claimant’s healing

period ended on January 6, 2010, and the claimant did not re-enter temporary

total until August 10, 2010, at which time a final determination was made that

the claimant needed additional surgery.  The respondents contended that they

have not controverted any benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.
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3) The claimant has proven by a preponderance of the evidence

that he re-entered a new healing period associated with his

stipulated compensable left knee injury on March 10, 2010.  The

claimant has proven by a preponderance of the evidence that he

remained in his healing period and did not return to work from

March 10, 2010, through August 10, 2010.  Therefore, the

claimant has proven by a preponderance of the evidence that he

is entitled to additional temporary total disability benefits for his

stipulated compensable scheduled left knee injury for the period

of March 10, 2010, through August 10, 2010.

4) Respondents have controverted the temporary total disability

benefits awarded herein and therefore claimant is entitled to a

25% statutory attorney’s fees on the indemnity benefits awarded

herein, one-half to be paid by the respondents and one-half to be

withheld from the claimant’s award of benefits.

DISCUSSION

The claimant, age 39, began working for the respondent employer in

January of 2006.  (T. p. 12, line 1)  On May 21, 2007, the claimant sustained

an admittedly compensable left knee injury.  The claimant testified as follows

regarding the incident which caused his stipulated compensable left knee

injury:

Q Okay.  All right.  Now, what caused you to be  hurt in May of

2007?

A Well, I guess what they call a kent [sic], a big old block of wood,

got hung up on the roller bed.  So I had to climb up the stairs and  use

a pick to pull it backwards.  But as I was pulling it back, there was

supposed to have been a plate – there’s a metal plate that goes all the

way across the bed, and one had fell off that they hadn’t put back on

yet and I didn’t know.  

Q Okay.
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A So when I was pulling it I stepped back off in the hold and just fell

off in it.

Q Okay.  And you had damage to your knee to the extent that you

obviously required some immediate medical attention.  Right?

A Yes, sir.  (T. pp. 12-13, lines 21-25 & 1-11)

The claimant testified that following his stipulated compensable left

knee injury he had his first surgery sometime in August of 2007 which was

called a “micro fracture surgery.”  (T. p. 13, lines 20-24)  The claimant testified

that after the first surgery his knee was not getting any better so a second

surgery was done on October 26, 2007, called a hemiarthroplasty.  (T. p. 14,

lines 1-7)  The claimant testified that following the October 26, 2007,

hemiarthroplasty he underwent physical therapy.  The claimant testified that

following his physical therapy he was stil l having pain and swelling in the left

knee.  Due to the continued problems, the claimant testified he underwent a

total knee replacement surgery on April 15, 2008, by Dr. Barnes.  The

claimant testified he still had some looseness after the total knee surgery on

April 15, 2008, and a revision surgery was conducted on June 6, 2008.  

The claimant testified that he continued to have problems walking and

putting pressure on his leg between August of 2009 and January 6 of 2010.

(T. p. 16, lines 1-14)  Even though the claimant testified he was stil l having

swelling and problems with his left knee the medical reports show that Dr.

Barnes found the claimant at maximum medical improvement and returned the
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claimant to work on January 6, 2010.  (See Claimant’s Exhibit 1, page 46)

The claimant testified that he was still having problems with his left knee and

requested a change of physician to Dr. Martin.  The medical records show that

the claimant saw Dr. Martin on March 10, 2010.  (Cl. Ex. 1, pp. 48-49)  The

medical records show that an x-ray report was conducted by Dr. Kenneth

Martin on March 10, 2010, which stated “Merchant views of the left knee

reveal a total knee arthroplasty that appears to be loose at the femoral

component.”  (Cl. Ex. 1, p. 48)  Shortly after the x-ray report and Dr. Martin’s

initial evaluation, Dr. Martin scheduled a revision total knee arthroplasty as

shown in his April 12, 2010, report found at Claimant’s Exhibit 1, page 51.

The claimant testified that he had to wait four months from the date that Dr.

Martin recommended surgery until he ultimately received the surgery on

August 10, 2010.  In fact, the medical records show that on August 10, 2010,

claimant’s preoperative diagnosis was “failed left total knee arthroplasty” and

on that same date the claimant underwent a revision total left knee

arthroplasty surgery.  (See Claimant’s Exhibit 1, pages 55-56)

Claimant contends entitlement to additional temporary total disability

benefits from January 20, 2010, through August 10, 2010.  Respondents

contend the claimant is not entitled to additional temporary total disability

benefits for the period of January 20, 2010, through August 10, 2010, because

the claimant was not still within a healing period.
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ADJUDICATION

Claimant is contending he is entitled to additional temporary total

disability benefits from January 20, 2010, through August 10, 2010.  The

claimant is entitled to temporary total disability benefits for his scheduled

injury during the healing period or until the employee returns to work,

whichever occurs first.  Ark. Code Ann. § 11-9-521(a); Wheeler Const. Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W .3d 822 (2001).  The healing period is

that period for healing of the injury which continues until the employee is as

far restored as the permanent character of the injury will permit.  Nix v. W ilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  Whether an

employee’s healing period has ended is a question of fact for the Commission.

Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W .2d 25 (1995).  

The medical records show that following the claimant’s total left knee

replacement on June 6, 2008, he continued to have problems with his left

knee.  (See Claimant’s Exhibit 1, page 35)  However, there are also instances

in the medical reports following the claimant’s June 2008 total left knee

revision where the claimant showed signs of improvement.  (Cl. Ex. 1, p. 38)

Dr. Barnes in his August 5, 2009, report stated, “He certainly may require

revision surgery but we need to get him strong first and I think work hardening

and therapy for a month and maybe we can make it different.  I will see him
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back in 1 month for re-evaluation.”  (Cl. Ex. 1, p. 43)  On January 6, 2010, Dr.

Barnes ultimately found the claimant at maximum medical improvement and

released the claimant to return to work .  In Dr. Barnes’ January 6, 2010,

report he cites left quadriceps strength improvement and left hamstring

strength improvement.  (Cl. Ex. 1, p. 46)  

The claimant testified credibly that following his release from Dr. Barnes

on January 6, 2010, he continued to have problems with his left knee and

ultimately on March 10, 2010, Dr. Martin conducted an x-ray which found

“views of the left knee reveal a total knee arthroplasty that appears to be loose

at the femoral component.”  (Cl. Ex. 1, p. 48)  It is clear to this examiner that

the x-ray report and objective findings from Dr. Martin’s March 10, 2010,

report found at Claimant’s Exhibit 1, pages 48-49, show that the claimant re-

entered a new healing period at least by March 10, 2010, for which the

claimant remained until he finally received his revision left knee arthroplasty

on August 10, 2010.  Further, the claimant did not work between March 10,

2010, through August 10, 2010.  

The credible evidence now before the Commission clearly shows the

claimant’s June 2008 left total knee surgery was a failure.  As a result of the

failed left total knee replacement in June of 2008 the claimant at the very least

re-entered a healing period due to the stipulated compensable left knee injury

by March 10, 2010, and remained so until August 10, 2010.  The credible
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evidence shows that the claimant was within a healing period and did not

return to work for the period of March 10, 2010, through August 10, 2010.

Therefore, the claimant has proven by a preponderance of the evidence that

he is entitled to additional temporary total disability benefits from March 10,

2010, through August 10, 2010, due to his stipulated compensable left knee

injury.

Based on my review of the evidence in this case, I find respondents

have fully controverted payment of the additional temporary total disability

benefits awarded herein.  I find that the claimant’s attorney is entitled to a

maximum statutory attorney’s fees on the benefits awarded to the claimant as

a result of the findings herein, one-half of the fee to be paid by the claimant

and one-half to be paid by the respondents in accordance with Ark. Code Ann.

§ 11-9-715.

AWARD

Respondents are herein directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law

set forth herein.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.
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IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


