
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F900090

ADRIAN BILEY, EMPLOYEE CLAIMANT

HIXSON LUMBER SALES, INC., EMPLOYER RESPONDENT 

ACADIA INSURANCE COMPANY
c/o UNION STANDARD INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED JUNE 1, 2011

Hearing before Administrative Law Judge Elizabeth W. Hogan on May 25, 2011, in
Pine Bluff, Jefferson County, Arkansas.

Claimant appeared pro se.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses and temporary total disability benefits. 

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

January 2, 2009, at which time the claimant injured his right hand.  This claim has

been controverted based on a positive drug screen.

The claimant contends the planer was jammed with broken pieces of wood.

He did not stop the machine while trying to clear it.  His glove got caught and pulled

his right hand in between two rollers, caused by the lack of safety guards.  He
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sustained severe injuries requiring a skin graft.  The claimant seeks payment of

medical expenses and continuing medical treatment with Dr. Pollard and Dr. Span.

He also seeks payment of temporary total disability benefits from the date of the

injury to a date yet to be determined.

The respondents contend this claim is barred pursuant to Ark. Code Ann.

§11-9-102 as the claimant tested positive for marijuana.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant, former safety

manager Randy Norris, and UAMS Professor of Pharmacology, Dr. Kim Light.

The claimant, age 46 (D.O.B. September 12, 1965) began work for the

respondent employer in September, 1998.  On January 2, 2009, he was feeding

lumber through a planer when it jammed.  He reached into the planer to dislodge

the wood when the roller caught his glove and pulled his hand into the equipment.

The claimant sustained serious injuries to his dominant right hand requiring

hospitalization, skin grafts, and transferring a ligament from his right leg to his hand.

The claimant has extensive scarring on his right hand and cannot extend his fourth

finger.

The claimant has not worked since the accident, however, he applied for

unemployment benefits with Workforce Services in July or August, 2009.  The

claimant stated he was denied benefits because his boss claimed he quit work on

the day of the accident.

Randy Norris testified about the plant’s safety protocol, “locking out and

tagging out”.  He stated there was no punishment if an employee stopped a

machine.  Mr. Norris also testified about the company’s light duty policy.  He spoke
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with the claimant on two separate occasions about returning to work but the

claimant did not follow up on the offers.

Dr. Kim Light testified about the claimant’s positive drug screen taken three

days after the accident while the claimant was hospitalized.  The test was positive

for morphine which was to be expected considering the claimant’s serious injury.

The test was also positive for marijuana.

Dr. Light explained that workplace drug testing begins with a screening test

which is inexpensive and quick with results.  The test is reliable if the results are

negative but if the results are positive, confirmation is done by more sophisticated

testing at the laboratory.  The claimant’s sample registered at the highest

calibration (300 nanograms per mil).  Considering it take five to seven days for

marijuana to clear the body, it was Dr. Light’s opinion that the claimant may have

been substantially impaired at the time of the accident.  Dr. Light gave little weight

to the claimant’s tolerance levels or whether the intoxicant was inhaled actively or

passively.

The claimant expressed concern about the chain of custody of the urine

sample.  Dr. Light explained that the drug testing company was a reputable firm

although no list of people handling the sample was attached to the drug test.

Tampering with the specimen was unlikely because it would require a metabolized

drug which would dilute the sample.

The claimant’s testimony at the hearing conflicted with his deposition as to

the last time he smoked marijuana thereby raising the issue of credibility.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This case was controverted based on a positive post-accident drug test.

Ark. Code Ann. §11-9-102(4)(B)(iv)(a)(b):

Compensable injury does not include:
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Injury where the accident was substantially occasioned by the use of
alcohol, illegal drugs, or prescription drugs used in contravention of
physician’s orders.

The presence of alcohol, illegal drugs, or prescription drugs used in
contravention of a physician’s orders shall create a rebuttable
presumption that the injury or accident was substantially occasioned
by the use of alcohol, illegal drugs, or prescription drugs used in
contravention of physician’s orders.

Rule 36:

“Definitions T.“
Presence of drugs or alcohol means levels of drugs, alcohol or
metabolites in the body at or above the cutoff levels established by
the Department of Transportation (DOT) as published in 49 CFR Part
40 and elsewhere.

“Types of Testing D.5.”
Post accident specimen collection for alcohol testing shall be done
within eight (8) hours of the accident.  Post accident specimen
collection for drugs shall be done within thirty-two (32) hours of the
accident.

“Testing Procedures and Laboratory Requirements B.”
The cutoffs established by the United States Department of
Transportation and published in 49 CFR Part 40 or elsewhere shall
be used for determination of presumptively positive tests and
confirmation tests.

Considering the high level of drugs found in the claimant’s system, his lack

of credibility, and Dr. Light’s testimony concerning impairment, I find the claimant

has not rebutted the presumption by a preponderance of the evidence.  Therefore

he is not entitled to compensation.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on January 2, 2009, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
of $319.00, in the event this claim is found to be compensable.

2. The claimant tested positive for marijuana which substantially
occasioned the accident in which his right hand was injured.
Therefore, the claimant did not sustain a compensable injury
as defined by Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.
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This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


