
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G008841

WILLIAM BERRY, EMPLOYEE CLAIMANT

WOODFIELD, INC., EMPLOYER RESPONDENT

TRIANGLE INS. CO. (AFTER
GIBRALTAR NATIONAL INS. CO.
C/O ARKANSAS P & C GUARANTY FUND),
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER DENYING DISMISSAL
FILED AUGUST 29, 2011

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL on August 4, 2011, in Texarkana, Miller County,
Arkansas.

The claimant appeared pro se.

The respondents were represented by HONORABLE ANDREW M.
IVEY, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter comes on for consideration of the

respondent’s motion to dismiss for failure to prosecute.  A

hearing was conducted in this matter on August 4, 2011, in

Texarkana, Arkansas.  The respondents were represented by

Attorney Andrew M. Ivey.  The claimant appeared at the

hearing pro se.  The record consists of the transcript of

the August 4, 2011, hearing and the exhibits contained

therein.

DISCUSSION

Issue 1: Reasonable Notice To All Parties

Commission Rule 099.13 provides in part:
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Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

In the present case, I find that all parties had

reasonable notice of the pending motion to dismiss and the

hearing set thereon since both parties appeared at the

hearing. 

Issue 2: Dismissal For Failure To Prosecute

The claimant appeared at the hearing and contended that

all he seeks is to have the respondents pay for an MRI that,

allegedly, the respondents set up.  I note that this

allegation, if established, could quickly lead to an

amicable resolution of this matter since an employer is

generally liable for the medical treatment obtained at the

direction of the employer if the employee is led to

reasonably believe that the treatment will be covered by

workers’ compensation.  Southern Hosptalities v. Britain, 54

Ark. App. 318, 925 S.W.2d 810 (1996).  I also note that

there is no dispute that initial benefits were provided in

this case, and that this claim was originally associated

with Gibralter Insurance Company, then apparently the

Arkansas Property and Casualty Guaranty Fund, and now

Triangle Insurance Company.
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I find in light of the clarifications at the hearing,

and especially in light of the claimant’s stated desire to

proceed to a hearing, that the respondents’ pending motion

to dismiss should be, and hereby is, denied at this time.  

I am enclosing a prehearing questionaire for the

parties to answer in the time directed in the enclosed

notice.  Once I have received answers to the prehearing

questionaire, I will set this matter for a prehearing

telephone conference.  In addition, Mr. Berry is directed to

file answers within 30 days of receiving from Ivey the

respondents’ interrogatories and requests for production of

documents that Mr. Ivey agreed to re-send.  Mr. Berry is

also directed to obtain a copy of his file from his former

attorney, Mr. Greg Giles.

ORDER

For the reasons discussed herein, the respondents’

motion to dismiss is denied.  However, the claimant is

advised that failure to timely answer discovery, whether

propounded by the respondents or by this Commission, and/or

failure to timely pursue this matter to a hearing henceforth 
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may result in a dismissal with prejudice against re-filing

this claim.

IT IS SO ORDERED.  

__________________________
MARK CHURCHWELL
Administrative Law Judge


