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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment.

At issue is whether or not medical treatment is reasonable or necessary

pursuant to Ark. Code Ann. §11-9-508, and whether additional treatment is causally

related to the compensable injury as defined by Ark. Code Ann §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on April

30, 2010, at which time the claimant sustained a compensable back injury at a

compensation rate of $267.00/$200.00.  Medical expenses were paid through

November 5, 2010.  The Medical Cost Containment Division approved a change of
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physician from Dr. Keith Holder to Dr. Thomas Cheyne on October 2, 2010.  After

one visit, the respondents controverted any further treatment.

The claimant contends she remains symptomatic and wishes to pursue

treatment with Dr. Cheyne.

The respondents contend Dr. Holder released the claimant after conservative

treatment on August 18, 2010, with 0% permanent impairment.  Further medical

treatment is not reasonable, necessary or causally related to the compensable

injury.

The following were submitted without objection and complete the evidence

of record:  the respondents’ exhibits contained in the transcript.  Judge Ellig’s April

5, 2011, Prehearing Order (at p. 2) makes reference to the parties’ contentions in

their Prehearing Questionnaire responses, however, those Prehearing

Questionnaire responses do not appear in the transcript.  Accordingly, I have

incorporated those Prehearing Questionnaire responses by reference.  

The claimant was the only witness to testify at the hearing.  She is a petite

woman (height 5'1", weight 119 lbs.).

The claimant, age 43 (D.O.B. July 16, 1958), has a tenth grade education

and sporadic work history (Tr. p. 12-14).  She has been a certified nursing

assistant, (CNA), for the past three years (Tr. p. 9-13).  Her health history includes

a bulging disc in her back twenty years ago (Tr. p. 25), and a 2006 motor vehicle

accident (MVA) affecting her neck, shoulder, and left hand (Tr. p. 9, 17, 23-24).  Her

husband is disabled, (Tr. p. 12) and she receives SSI for “comprehension” problems

(Tr. p. 11-12, 20).  The amount of her SSI checks vary depending on her earnings.

The claimant had worked for the respondent-employer for one month when

she injured her back on April 30, 2010, while transferring an adult patient (Tr. p. 4).

She reported the accident and eventually received conservative treatment
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(medication and physical therapy) for low back and bilateral leg pain (Tr. p. 5).  Dr.

Holder released her on August 18, 2010, with no restrictions after a failed

Functional Capacity Evaluation (FCE), (Tr. p. 18-20).

The claimant remained symptomatic and obtained a change of physician.

Dr. Cheyne changed her medication and advised her to return in three weeks.  The

respondents paid for this one visit and then controverted the claim.

The claimant testified she remains symptomatic (unable to lift more than 20

lbs., difficulty with prolonged sitting or walking) but has been able to continue

working.  She is presently working for a different employer at reduced wages (23

hours per week at $9.00 per hour), (Tr. p. 7-9).

On cross-examination, the claimant had difficulty remembering why her

general practitioner’s records refer to “chronic” pain (Tr. p. 14-17) and an incident

moving furniture (Tr. p. 21-25).  The claimant said her only chronic condition was

neck pain but the April, 2010 records show no neck pain.

MEDICAL EVIDENCE

Reports show medical treatment for a variety of ailments, but there is no

mention of back pain until April, 2010.  The claimant has been treated by general

practitioner, Dr. Ellis, occupational medicine specialists, Drs. Clark and Holder, and

sports medicine specialist, Dr. Cheyne.

A report dated April 2, 2009, shows the claimant was prescribed Celebrex

for chronic musculoskeletal pain.  The report does not specify the etiology or

location of the symptoms.  A chart of symptoms shows no neck or back pain.  I note

that Dr. Ellis’ earlier reports dated April 23, 2008, and September 22, 2010, refer

to chronic arthralgias.

On April 19, 2010, the claimant saw Dr. Ellis for headaches, a possible sinus

infection and urinary tract infection.  Another notation indicates “low back aching.”
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However, the chart of symptoms shows no back or musculoskeletal pain and no

treatment was prescribed for back pain.

After the work-related accident, the claimant was treated by Dr. Clark on May

30, 2010, relating a history of injury consistent with her testimony.  She told the

doctor she had no similar symptoms prior to the work-related accident even though

she had been told she had a bulging disc twenty years earlier.  No medical

documentation has been provided on this twenty year old disc problem.

Dr. Clark assessed work restrictions and prescribed medication and physical

therapy.  He diagnosed a lumbar strain based on the clinical exam and an x-ray

showing mild disc space narrowing at L5-S1.  The claimant reported right lower

extremity radicular symptoms.  

A July 19, 2010, MRI scan revealed “disc dessication at L5-S1 with a minimal

disc bulge.”  There was an incidental finding of a Tarlov (perineurial) cyst in the

sacral region.

An FCE was performed on July 29, 2010, and assessed as invalid.  The

examiner stated that the claimant failed the grip strength test.  It should be noted

the claimant complained of left hand and wrist pain after the 2006 motor vehicle

accident.  The examiner also found inconsistencies in her gait with positive

Waddell’s signs and symptom magnification.  Based on her low heart rate,

inconsistencies while distracted and lack of competitiveness, the examiner opined

that the claimant put forth sub-maximal effort.  He felt the claimant’s subjective

complaints of pain and associated limitations were unreliable and inaccurate.

Dr. Holder released the claimant on August 18, 2010, with no work

restrictions and a 0% permanent impairment rating based on a diagnosis of minimal

degenerative disc changes at L5-S1.  Dr. Holder felt the claimant’s subjective

complaints exceeded the objective findings.
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The claimant returned to Dr. Ellis on September 22, 2010, complaining of

back pain after moving furniture and shampooing the carpet at her daughter’s

house.  Another entry indicates the claimant tried to move furniture but could not

do so.  She also could not pick up her grandchildren.  Dr. Ellis noted mild spinal

effusion and diagnosed an acute exacerbation of low back pain with swelling.

Swelling seems to be a new symptom, suggesting a new injury.  

Dr. Cheyne saw the claimant on one occasion, November 5, 2010.  He

diagnosed a lumbar strain with myofascitis, changed her medication, and

recommended home exercises. She was advised to return in three weeks.  Dr.,

Cheyne’s diagnosis and conservative treatment is similar to the treatment

prescribed by Dr. Clark and Dr. Holder.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted this claim for additional medical

treatment contending Dr. Cheyne’s treatment is not causally related to the

compensable injury and is unreasonable and unnecessary.

The objective medical findings in this case include disc dessication at L5-S1

with minimal disc bulge.  No physician has opined if the bulge was caused by the

degeneration or an acute injury.  No medical records have been provided for the

pre-existing disc bulge diagnosed twenty years earlier.  It would be unusual for a

bulging disc to remain stable for twenty years without being reabsorbed or

progressing to a herniation.

“Arising out of the employment” refers to the origin or cause of the accident

and the phrase “in the course of employment” refers to the time, place and

circumstances under which the injury occurred.  Gerber Products v. McDonald, 15

Ark. App. 226, 692 S.W.2d 879 (1985).
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The test for arising out of the employment requires that a causal connection

exist between the injury and the employment.  The injury must be a natural or

probable consequence or incident of the employment and a natural result of one of

its risks.  J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916 (Ark. App.

1980).

Given the lack of medical records showing specific treatment to the

claimant’s back prior to April 2010, I find there is a causal connection between the

April 30, 2010, accident and the discovery of a bulging disc.

The evidence of record shows the claimant was diagnosed with a lumbar

strain by Drs. Clark, Holder and Cheyne.  The claimant was treated conservatively

by Drs. Clark and Holder from May to November, 2010.  This is adequate time to

heal from a strain.  The respondents have paid for diagnostic testing, medication,

physical therapy and examinations by specialists.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical
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procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought

to remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

The claimant now wishes to pursue treatment with Dr. Cheyne.  His

diagnosis and recommended conservative treatment is similar to the treatment the

claimant has already received from Dr. Clark and Dr. Holder.  Given the claimant’s

ability to work, the failed FCE, and the adequate medical treatment provided by the

respondents, I find that additional treatment is unnecessary.  

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employer-employee-carrier relationship
existed on April 30, 2010, at which time the claimant sustained
a compensable back injury at a compensation rate of
$267.00/$200.00.  Medical expenses were paid through
November 5, 2010.  The Medical Cost Containment Division
approved a change of physician from Dr. Keith Holder to Dr.
Thomas Cheyne on October 2, 2010.  After one visit, the
respondents controverted any further treatment.

2. The claimant has proven by a preponderance of the evidence
of record a causal connection between her injury and
treatment for a bulging disc until the healing period ended on
November 5, 2010.

3. The respondents have provided adequate medical care for the
claimant with access to medical treatment, diagnostic testing,
and consultation with specialists.  The treatment
recommended by Dr. Cheyne is similar to the treatment the
claimant received from Dr. Clark and Dr. Holder.  Therefore
additional medical treatment is unreasonable and unnecessary
pursuant to Ark. Code Ann. 11-9-508.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Thomas Bloxom, fees and expenses
within thirty days of receipt of the bill.

This claim for additional medical treatment is hereby denied and dismissed.
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IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


