
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G104417

SHELTON BEASLEY, EMPLOYEE CLAIMANT

REPLACEMENT PARTS, INC.,
EMPLOYER RESPONDENT

SENTRY CASUALTY COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 2, 2011

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE EVERETT O.
MARTINDALE, Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE JARROD PARRISH,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 1, 2011, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on September 12, 2011.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The employer/employee relationship existed on
claimant’s alleged injury date of May 6, 2011.  

2. The claimant last worked for the respondent on
May 23, 2011.

3. At the time of his alleged injury, claimant’s
average weekly wage of $435.89 entitled him to
TTD/PPD rates of $291/$218 respectively.

4. This claim is controverted in its entirety.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:
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1. Whether claimant is entitled to all benefits as
set out in his contentions.

Respondent:

1. Compensability, and claimant’s entitlement to
associated benefits in the event compensability is
established.

The record consists of the November 1, 2011, hearing

transcript and the exhibits contained therein.  

DISCUSSION

In May of 2011, the claimant was employed at

Replacement Parts Incorporated as a line attendant. (T. 10)

A line attendant participates in the sorting of automobile

parts pulled from inventory to fill customer orders. (T. 10)

The parts can weigh up to 60 pounds and travel down a

conveyor belt in plastic tubs to the line attendant to sort

and distribute. (T. 11, 14) Tubs on the default line can be

stacked up to five high (i.e., overhead). (T. 13)

The claimant contends that he sustained a compensable

injury to his low back by specific incident and/or by

gradual onset on Friday, May 6, 2011, in the course of

performing his work duties.  The claimant testified as

follows regarding the relevant events that day:

Q.  Did anything unusual happen on May 6, 2011, and
what was it?

A.  I was lifting some tubs coming from the default
line, I was lifting some tubs and putting it on the
line, and I felt a pain in my back, in my lower back.

Q.  All right.  What did you do?
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A.  I basically kept working.  It wasn’t a real–you
know, was just a little stiffness. And I continued to
work, you know, and I kind of started feeling it in my
leg, stiffening up in my leg a little bit.  And I just
basically kept working, and I thought probably could
basically work through it.

Q.  All right.  Was that your right leg?

A.  My right leg.

Q.  All right.  So what time of day was that that that
happened?

A.  It was the late afternoon, late afternoon after the
2:30 break. (T. 14-15)

The claimant last worked and first sought medical

treatment for his back on Monday, May 23, 2011, when he

presented as a new patient to Dr. Ralph Joseph. (C. Exh. 1

p. 76) After a course of conservative treatment failed to

resolve the claimant’s symptoms, Dr. Keith Cooper ordered a

lumbar MRI which indicated at the L5-S1 level bulging and

protrusion of the disc causing displacement of the right S1

nerve root and impingement of the right L5 nerve root. (C.

Exh. 1 p. 60) After a course of physical therapy also failed

to resolve the claimant’s symptoms, Dr. Brad Thomas

performed back surgery on September 29, 2011. (T. 24) At the

time of the hearing conducted on November 1, 2011, the

claimant had not yet received a post-surgical release to

return to work from Dr. Thomas. (T. 25; C. Exh. 1 p. 26) 

At the present time, the claimant seeks an award of

medical benefits, temporary disability compensation, and

attorneys fees associated with his controverted back injury. 
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The respondents contend that the claimant did not sustain a

work related injury at work on May 6, 2011, as he alleges.

(Comm. Exh. 1) 

Issue 1: Evidentiary Objections

The respondents proffered at the hearing five pages of

a criminal history that the respondent obtained through

“Employee Screening Management” on or about January 6, 2010. 

(R. Exh. 1 p. 5) The respondents also proffered testimony

from the claimant regarding criminal incarceration.  The

claimant’s attorney has objected to the relevance of both

types of evidence, and the respondents’ attorney agreed to

redact any written information regarding misdemeanor

offenses. (T. 7-8, 33-34) I find the evidence of the

claimant’s guilty plea and conviction for second degree

forgery (a Class C felony) in 2006 to be adequately relevant

to the claimant’s credibility, and not overly prejudicial,

so that the written material regarding that conviction on

page 1 of Respondent’s Exhibit 2, and the claimant’s

testimony regarding that conviction on lines 14-16 of page

33 of the hearing transcript will be considered in rendering

this decision.  However, the remaining proffered testimony

regarding any other possible criminal history and/or

incarceration from page 33 line 17 to page 34 line 10 of the

hearing transcript, and the remaining portions of pages 1 -

5 of Respondent’s Exhibit Number 2 will not be considered in

rendering a decision in this case.
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Issue 2: Compensability Of Low Back Injury

To prove a compensable injury as a result of a specific

incident which is identifiable by time and place of

occurrence, the claimant must establish by a preponderance

of the evidence: (1) an injury arising out of and in the

course of employment; (2) that the injury caused internal or

external harm to the body which required medical services or

resulted in disability or death; (3) medical evidence

supported by objective findings, as defined in Ark. Code

Ann. § 11-9-102(16), establishing the injury; and (4) that

the injury was caused by a specific incident identifiable by

time and place of occurrence. Ark. Code Ann. § 11-9-102

(4)(A)(i)(Suppl. 2005).  If the claimant fails to establish

by a preponderance of the credible evidence any of the

requirements for establishing the compensability of the

claim, compensation must be denied. Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Alternatively, a claimant seeking benefits for a

gradual onset injury to the back must prove by a

preponderance of the evidence that: (1) the injury arose out

of and in the course of his employment; (2) the injury

caused internal or external harm to the body that required

medical services or resulted in disability or death; and (3)

the injury was the major cause of the disability or need for

medical treatment. Wal-Mart Stores, Inc. v. Leach, 74 Ark.

App. 231, 48 S.W.3d 540 (2001); Freeman v. Con-Agra Foods,
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344 Ark. 296, 40 S.W.3d 760 (2001).  As with injuries caused

by a specific incident identifiable by time and place of

occurrence, objective medical evidence is necessary to

establish the existence and extent of the compensable

injury. Wal-Mart v. Leach, supra; Wal-Mart Stores v.

VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

In addition, the Arkansas courts have long recognized

that a preexisting disease or infirmity does not necessarily

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. Jim

Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607, 120

S.W.3d 160 (2003).  

In the present case, the evidence which to this

examiner most supports the claimant’s claim that his back

condition is work related includes the following.  First,

the claimant testified, as quoted above, that his back and

leg symptoms began on May 6, 2011, while lifting tubs from

the default line at work. (T. 14-15) Second, the claimant

explained in a recorded statement taken on May 26, 2011,

that he believes his back condition is related to his

employment because his doctor described the condition as

being caused by overexertion from a lot of twisting

movement. (R. Exh. 2 p. 12-13)  Third, on a short term

disability form signed on May 27, 2011, Dr. Joseph diagnosed

the claimant’s medical condition as sacroiliitis with
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sciatica and opined that the claimant’s disability is work

related. (R. Exh. 2 p. 15)

However, in assessing the weight to accord this

evidence, I note that questions concerning the credibility

of witnesses and the weight to be given to their testimony

are within the exclusive province of the Commission. White

v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649

(2001). When there are contradictions in the evidence, it is

within the Commission’s province to reconcile conflicting

evidence and to determine the true facts. Id. The Commission

is not required to believe the testimony of the claimant or

any other witness, but may accept and translate into

findings of fact only those portions of the testimony that

it deems worthy of belief. Id. In determining credibility,

the Commission has available numerous possible factors to

consider, including but not limited to the plausibility of

the witness’ testimony, the consistency of the witness’

testimony with other evidence and testimony, the interest of

the witness in the outcome of the case, as well as the

witness’ bias, prejudice, motivation and demeanor. Stiger v.

State Line Tire Serv., 72 Ark. App. 250, 35 S.W.3d 335

(2000). 

The Commission may also review the basis for a doctor’s

opinion in determining its weight and credibility. Maverick

Transportation v. Buzzard, 69 Ark. App. 128 (2000). A

physician’s special qualifications and whether a physician
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rendering an opinion ever actually examined the claimant are

factors to consider in determining weight and credibility.

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977). 

Here, whereas the claimant testified with conviction at

the hearing held on November 1, 2011, that his symptoms

began at work lifting tubs on May 6, 2011, I instead find

credible the testimony of the warehouse’s operations

manager, Phillip Gill, who testified that he had a face-to-

face conversation with the claimant on Monday, May 23, 2011,

after the doctor put the claimant on light duty.  Mr. Gill

testified that Mr. Gill specifically asked the claimant that

day whether his problem was related to work, and the

claimant said “no.” (T. 58) Mr. Gill testified that the

claimant said he had been weight lifting and had hurt his

back a couple of years earlier. (T. 58) Mr. Gill agreed with

the respondent’s attorney that Mr. Gill understood the

claimant to have been attributing his back problem to either

a weight lifting injury or a recurrence of a weight lifting

injury. (T. 58) 

For his part, while testifying at the hearing conducted

on November 1, 2011, the claimant denied having told Mr.

Gill that his problem was not work related, denied telling

Mr. Gill that his problem was from lifting weights, and

denied lifting weights the first week in May. (T. 31, 38)

However, the claimant’s hearing testimony that he did not
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lift weights the first week in May is inconsistent with his

deposition testimony which indicated that he was performing

curls (and pushups) the week of May 1 through 6 but was not

performing other possible weightlifting maneuvers involving

squatting or bending down. (Jt. Exh. 1 p. 36-37) In

according greater weight to the testimony of the operations

manager as to what the claimant attributed his condition to

on May 23, 2011, I note that Mr. Gill’s testimony regarding

the claimant initially attributing his problem to lifting

weights is certainly plausible in light of the claimant’s

deposition testimony that he in fact owns and has used two

15 pound dumbbells at home. (Jt. Exh. 1 p. 36)

In addition, whereas the claimant now contends that his

back and leg symptoms started while lifting tubs on May 6,

2011, I note that the claimant conceded at the hearing that

he knew before May of 2011, that if he got hurt at work he

was supposed to report any injury to his immediate

supervisor. (T. 30) While the claimant disputes a discussion

of weight lifting with Mr. Gill on March 23, 2011, the

claimant concedes that on March 23, 2011, he told Terry

Clark, the shipping department supervisor, that he did not

know what was causing his problem, and he told Gail Bailey

in human resources that he did not know what was causing his

problem.  In addition, the claimant at the hearing

acknowledged his handwriting on the short term disability

claim form in evidence regarding the nature of the illness,
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when his symptoms first appeared, and how and where any

accident occurred.  That form states “Back pain/5-9-2011

Don’t know exactly how it happened.” (T. 38, R. Exh. 2 p.

14) Clearly, the information that the claimant provided to

supervisors on May 23, 2011, and provided to Mutual of Omaha

in applying for short term disability makes no reference to

lifting tubs and no reference to May 6, 2011.  

In assessing the credibility of the testimony that his

symptoms started while lifting tubs on May 6, 2011, I also

note that when the claimant provided his recorded statement

on May 26, 2011, i.e., after talking with Dr. Joseph, the

claimant still made no reference to May 6, 2011, and no

reference to lifting tubs.  When asked by the interviewer if

he recalled anything specifically, the claimant stated “I do

quite a bit of heavy lifting all day and ... that’s what the

doctor said ____.” (R. Exh. 2 p. 11) When asked why he

believes his back problem is related to his employment, the

claimant stated: “Ah, because the condition is caused by

overexertion from a lot of twisting movement....” (R. Exh. 2

p. 12) Again, the claimant made no reference to May 6, 2011,

and no reference to lifting tubs that day. 

In summary, I do not find the claimant’s hearing

testimony that his back and leg symptoms began at work while

lifting tubs on Friday, May 6, 2011, to be corroborated by

any other evidence in the hearing record.  I find that

testimony unpersuasive in light of Mr. Gill’s testimony
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regarding the claimant’s comments on May 23, 2011; in light

of the claimant’s written statement on his short term

disability application that he didn’t know exactly how it

happened and that his symptoms started on May 9, 2011; and

in light of the claimant’s recorded statement of May 26,

2011, that his injury is a pinched nerve and that he wasn’t

aware of an injury, but that he was attributing the injury

to his work because that was the way the doctor described it

to him.  

The preponderance of the credible evidence instead

indicates that the claimant initially attributed his back

condition when speaking to Mr. Gill on May 23, 2011, to

lifting weights, and then began to attribute his condition

to his work after Dr. Joseph later indicated to the claimant

that the claimant’s back injury was work related. 

In assessing the weight to accord Dr. Joseph’s opinion

that the claimant’s back condition in May of 2011 was work

related, I note that the claimant saw Dr. Joseph for the

first time as a new patient on March 23, 2011.  I also note

that the “Reason for Appointment” section and the “History

Of Illness” section of Dr. Joseph’s progress note of

March 23, 2011, contain no history of any alleged injury at

work, contain no history of the claimant’s symptoms starting

at work, and instead indicate only that the claimant’s

symptoms had been present for two weeks. (C. Exh. 1 p. 76)
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     I note that Dr. Joseph’s opinion on causation is

present in the record only through the claimant’s recorded

statement and testimony, and by a check mark under “yes”

that Dr. Joseph placed on a short term disability

application on May 27, 2011, that the claimant’s disability

is work related. (R. Exh. 1 p. 15) Neither the information

contained on the short term disability application or in Dr.

Joseph’s two progress notes in the record identify what

information that Dr. Joseph based his opinion on, or for

that matter, what history that he took from the claimant. 

There is no indication within the hearing record that Dr.

Joseph was aware that the claimant lifted weights away from

work in May of 2011 and before, or that Dr. Joseph was aware

that the claimant initially indicated to Mr. Gill that his

condition was related to weight lifting rather than work.  I

also note that both the claimant’s and Dr. Gill’s indication

on the short term disability form - that the claimant’s

symptoms began on May 9, 2011 - are contrary to the

claimant’s hearing testimony that his symptoms began on

Friday, May 6, 2011.          

For his part, in his recorded statement, the claimant

indicated at one point that the doctor attributed his

condition to work because he performs quite a bit of heavy

lifting all day, and at another point because this type of

condition is caused by overexertion from a lot of twisting

movement. (R. Exh. 2 p. 11-12) However, neither the



13SHELTON BEASLEY - G104417

claimant’s hearing testimony or his written job description

in the record persuade this examiner that the claimant’s

work as a stocker and then as a line attendant at

Replacement Parts between January of 2010 and May of 2011

involved either heavy lifting, overexertion, or an abundance

of twisting.

Finally, I note in considering Dr. Joseph’s opinion on

causation on the short term disability form, that Dr. Joseph

is a family physician, not a specialist; that the claimant

saw Dr. Joseph for the first time ever on May 23, 2011; that

Dr. Joseph after seeing the claimant twice at some point

reportedly stopped seeing workers’ compensation patients;

that Dr. Joseph rendered his opinion on causation before the

claimant underwent his lumbar MRI; and that when the

claimant sought a clarification from Dr. Joseph in June of

2011 on the cause of his injury, Dr. Joseph either failed or

refused to provide to the claimant additional clarifying

information on causation. (C. Exh. 1 p. 62; R. Exh. 1 p. 6)

Under the totality of the circumstances presented in

this case, I accord greater weight to the claimant’s

statement to Mr. Gill on May 23, 2011, that his back

condition is not work related, than the weight that I accord

the subsequent hearing testimony and medical opinion

presented to show that the claimant’s back condition is work

related.  Specifically the claimant has failed to establish

by a preponderance of the credible evidence that his back
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and leg symptoms began at work, much less that they began 

on May 6, 2009.  The claimant has failed to establish by a

preponderance of the credible evidence that an accident

occurred at work on May 6, 2009, or on any other date, that

either caused his back abnormalities at the L5-S1 level of

his spine or that aggravated pre-existing abnormalities and

caused those abnormalities to become symptomatic. 

Consequently, the claimant has failed to establish by a

preponderance of the evidence that he sustained a

compensable accidental back injury under Ark. Code Ann. §

11-9-102(4)(A)(i).

Because I accord great weight to the claimant’s initial

statement on May 23, 2011, that his condition is not work

related, I also find that the claimant has failed to

establish by a preponderance of the credible evidence that a

gradual onset work-related injury or aggravation is the

major cause of his disability or the need for medical

treatment for his back condition at issue in this claim. 

Consequently, I find that the claimant has also failed to

establish that he has sustained a compensable gradual onset

back injury under Ark. Code Ann. § 11-9-102(4)(A)(ii)(b). 

Because I find that the claimant has failed to

establish that he sustained a compensable back injury, I

find that the remaining issues of appropriate benefits,

attorney’s fees, and appropriate offsets for the benefits
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that the claimant has already received through group

insurance are all moot. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee relationship existed on
claimant’s alleged injury date of May 6, 2011.  

2. The claimant last worked for the respondent on
May 23, 2011.

3. At the time of his alleged injury, claimant’s
average weekly wage of $435.89 entitled him to
TTD/PPD rates of $291/$218 respectively.

4. This claim is controverted in its entirety.

5. The claimant has failed to establish by a
preponderance of the credible evidence that he
sustained a compensable injury.  

ORDER

For the reasons discussed herein, this claim must be, 

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


