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UNIVERSITY OF ARKANSAS FOR 

MEDICAL SCIENCES, EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION,
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Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski County, Arkansas.

Claimant was represented by Honorable W illiam C. Frye, Attorney at Law, North

Little Rock, Arkansas.

The respondents were represented by Terry Don Lucy, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 21, 2010, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter on

August 12, 2010, and a Prehearing Order was filed on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit 1, and made a part

of the record herein without objection, subject to any modifications made on the

record at the full hearing.  

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2) The employee-employer-carrier relationship existed at all relevant

times, including August 24, 2007.

3) On August 24, 2007, the claimant sustained compensable injuries

to her back and neck.

4) Claimant’s average weekly wage of $553.49 per week would entitle

her to compensation rates of $369.00 per week for temporary total

disability and $277.00 per week for permanent partial disability.

At the full hearing, the parties agreed to litigate the following issues:

1) Claimant’s entitlement to temporary total disability benefits from

June 19, 2008, through June 30, 2008.

2) Claimant’s entitlement to temporary partial disability benefits for the

following dates in 2008:  January 23, January 29, February 4,

February 12, February 22, March 4, March 5, March 6, March 7,

March 10, March 11, March 24, April 3, April 8, April 15, April 16,

April 23, and April 24.  (T. p. 4, lines 15-20; T. p. 15, lines 21-25; T.

p. 16, lines 1-13)

3) Claimant’s entitlement to unpaid and/or additional medical

treatment.

4) Attorney’s fees.

At the full hearing, the claimant contended, in summary, the following:

1) That the claimant was injured on August 24, 2007.  She was initially

followed by her family physician, Dr. Shakir, but was ultimately sent

to Dr. Brent Sprinkle to perform injections.  

2) The claimant continues to work at this time.

3) That Dr. Sprinkle, in his report of September 22, 2008, indicated that

the claimant was better and that her back pain had fallen to a

manageable level.  Dr. Sprinkle indicated the claimant had chronic

pain in her shoulder and Dr. Sprinkle opined the claimant will have

exacerbation of her preexisting cervical and lumbar degenerative

disc disease.  
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4) Dr. Sprinkle sent the claimant back to her family doctor, who the

claimant has seen at this point.  

5) Claimant’s family doctor is prescribing Cymbalta for her accident

related depression and sent the claimant back to Dr. Sprinkle.  

6) The claimant contends  there is an MRI scan which has been denied

by the respondents and for which the claimant is now being sued in

Sherwood District Court for said costs.

7) Claimant contends there is a short period of temporary total

disability benefits from June 19 to June 30 of 2008 for which

respondents have not paid.

8) Claimant contends she was docked time off by her employer for

every doctor appointment and for time she was off work by her

treating physician, and she was denied her right to temporary partial

disability for those appointments as well.  

9) Because of the employer docking the claimant’s vacation days for

her work injury, she was reprimanded and denied catastrophic leave

for an illness that she suffered in 2009.

10) Claimant had some latent illness degenerative disc disease in her

neck which was aggravated by her compensable injuries.

11) Claimant contends with regard to the prescription for Cymbalta that

she was not only prescribed said medication by Dr. Sprinkle, but

also was prescribed by Dr. Baskin, who Public Employee Claims

sent her to.

12) After the claimant’s Change of Physician to Dr. Shakir, Dr. Shakir

has gone back to Pakistan, and Dr. Chrystal Johnson has taken over

his role at the clinic and the claimant continues to go there.  That

said bills with regard to Dr. Shakir and Johnson are reasonable and

necessary and should be paid by Public Employee Claims, or in the

alternative, at the very least, determine that Dr. Johnson or

someone else would be her authorized treating physician because

obviously she can’t go back to Pakistan.
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At the full hearing, respondents contended, in summary, the following:

1) The claimant has been placed at maximum medical improvement

with no impairment rating on at least three different occasions.

2) Claimant has not been in a healing period since on or about

December 20, 2007, and that she is not entitled to additional

temporary partial disability benefits beyond that date.

3) The respondents contend that they are not responsible for

unauthorized medical care that the claimant may have procured

during the pendency of her Change of Physician request, and that

respondents are not responsible for additional medical care beyond

September 22, 2008.

4) Respondents now agree to cover the medical bills in question with

regard to Dr. Roman.

5) Respondents are not responsible for any treatment administered by

Dr. Shakir prior to the Change of Physician Order which was granted

on May 21, 2008, as said charges were not authorized or

reasonably necessary.  That the claimant was still allowed to go to

Dr. Baskin during that time, but she went ahead and started seeing

Dr. Shakir before the Change of Physician Order was entered.

DISCUSSION

The parties have previously stipulated the claimant sustained compensable

injuries to her neck and back when she slipped and fell on August 24, 2007.  The

claimant initially treated at UAMS and then underwent several weeks of physical

therapy three days  a week at the Jack Stephens Spine Center.  The medical

records show that on the day of the compensable incident, claimant underwent

x-rays of her lumbar, thoracic, and cervical spine.  All three x-rays showed no

acute fracture or subluxation.  (RX2, pp. 20, 21 & 22)  W ith no acute injury noted,
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the claimant was prescribed Flexeril and Naproxen, and physical therapy was

recommended and received by the claimant.

The medical records show the claimant underwent physical therapy from

September 4, 2007, through November 9, 2007, approximately three times per

week.  In virtually all of the physical therapy reports found at Claimant’s Exhibit

1, pages 1-25, the claimant’s therapy diagnosis is simply “neck sprain/strain,

lumbar back strain.”  W ith continued complaints of pain, the claimant continued

treating with Dr. Baskin and ultimately an MRI of the claimant’s lumbar spine was

recommended and performed on November 15, 2007.  The MRI report of the

claimant’s lumbar spine found at Respondents’ Exhibit 2, page 50, showed “Mild

degenerative changes affecting the lumbar spine as detailed above.  There is no

evidence of acute trauma or ligamentous injury.”  The claimant continued to treat

with Dr. Baskin and on December 20, 2007, Dr. Baskin stated, “She is at

maximum medical improvement.  Her final diagnosis is myofascial pain with

some degenerative disc disease.”  Dr. Baskin found the claimant to have no

impairment rating as a result of her August 24, 2007, compensable injuries.

(RX1, p. 52)

W ith continued complaints of pain, the medical reports show the claimant

continued to seek treatment following Dr. Baskin’s December 20, 2007, release

from Drs. Sprinkle, Roman, Shakir, Pearce, and Johnson.  The records show that

the claimant requested a change of physician through the Arkansas Workers’
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Compensation Commission on February 25, 2008, and a Change of Physician

Order was entered on May 21, 2008.  (RX1, pp. 1-3)   The Change of Physician

Order changed the claimant’s primary physician from Dr. Baskin to Dr. Shakir.

Prior to the Change of Physician Order being entered, Dr. Baskin saw the

claimant again on April 3, 2008, and opined the claimant had fibromyalgia which

“is probably preexisting.”  Dr. Baskin stated, “I don’t think her fibromyalgia is work

related.”  Dr. Baskin again reiterated the claimant was at MMI in December of

2007.  (RX2, p. 62)  On February 12, 2009, Dr. Chrystal Johnson issued a report

that stated that claimant had been under her care from February 11, 2009,

through February 12, 2009, with the following diagnosis:  “chronic neck pain, back

pain, left shoulder pain, and fibromyalgia.”  (CX1, p. 38)  Following the claimant’s

Change of Physician Order to Dr. Shakir, Dr. Shakir did order an MRI of the

claimant’s cervical spine which was conducted on June 24, 2008.  Said MRI

stated, “There is no evidence for acute fracture or dislocation.  There is mild

multilevel degenerative disc disease.”  (RX2, p. 73)  

The claimant requests additional temporary total disability benefits and/or

temporary partial disability benefits as well as additional medical treatment and

reimbursement.

ADJUDICATION

The claimant’s stipulated compensable injuries to her back and neck are
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unscheduled injuries.  With regard to unscheduled injuries, temporary total

disability is that period within the healing period in which the employee suffers a

total incapacity to earn wages, whereas temporary partial disability is that period

within the healing period in which the employee only suffers a decrease in the

capacity to earn wages she was receiving at the time of the injury.  Ark. State

Hwy. Dept. v. Breshears, 272 Ark. 244, 613 S.W .2d 392 (1981).  “Healing period”

means “that period of healing of an injury resulting from an accident.”  Ark. Code

Ann. § 11-9-102(12).  For the claimant to receive either temporary partial

disability benefits or temporary total disability benefits, the claimant has the

burden of proving that she was still within her healing period.  I find based upon

the evidence presented that the claimant was not within her healing period for any

of the dates in which she requests temporary partial or temporary total disability

benefits.  I agree with Dr. Baskin’s December 20, 2007, report found at

Respondents’ Exhibit 2, page 52, wherein he found the claimant at maximum

medical improvement and assigned her a zero percent impairment rating.

It must be noted that the claimant’s x-rays and MRIs were virtually

unremarkable and showed no acute injury.  Further, the only evidence is the

claimant has degenerative disc disease.  With the benefit of perfect hindsight it

must be noted that nothing changed in any of the diagnostic tests with regard to

the claimant’s neck or back after December 20, 2007.  The MRI of the claimant’s

cervical spine in June of 2008 once again showed “no evidence for acute fracture
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or dislocation.   There is mild multilevel degenerative disc disease.”  (RX2, p. 73)

Clearly, the claimant’s back and neck sprain/strain was as good as they were

going to get in December of 2007 as opined by Dr. Baskin.  The fact that

respondents continued to pay for some medical treatment after the claimant

reached maximum medical improvement on December 20, 2007, does not prove

that the claimant remained in her healing period.  The claimant may be entitled

to ongoing medical treatment after the healing period has ended, if the medical

treatment is geared towards management of the claimant’s injury.  Patchell v.

Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d page 31 (2004).

Respondents exhibited goodwill by continuing to pay for some medical treatment

after December 20, 2007, with the claimant’s continued complaints of pain;

however, further medical treatment only revealed  non-work related problems

such as fibromyalgia and degenerative disc disease.  Clearly, the claimant’s back

and neck sprain/strain were at maximum medical improvement on December 20,

2007.  Therefore, I find that claimant has failed to prove by a preponderance of

the evidence that she is entitled to any temporary total disability benefits or

temporary partial disability benefits after December 20, 2007.

The claimant has requested additional medical treatment and

reimbursement for medical treatment previously received.  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable

and necessary for the treatment of a compensable injury.  Wal-Mart Stores, Inc.
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v. Brown, 82 Ark. App. 600, 120 S.W .3d 153 (2003).  What constitutes

reasonable and necessary medical treatment is a question of fact for the

Commission.  White Consolidated Ind. v. Galloway, 74 Ark. App. 13, 45 S.W.3d

396 (2001).

Based upon the evidence now pending before the Commission, I find that

the medical treatment now controverted by respondents was not reasonable,

necessary, or related to the claimant’s compensable injuries.  Therefore, I find

that the claimant has failed to prove by a preponderance of the evidence that she

is entitled to the additional medical treatment she now seeks.  I find that the

claimant is not entitled to the additional medical treatment requested herein for

a number of reasons.  First, the claimant’s underlying injuries are sprains/strains

and resulted in no impairment to the claimant.  For such minor injuries, the

claimant now requests medical treatment more than three years after the

sprains/strains.  The medical treatment now requested by the claimant other than

what has already been accepted by respondents is not reasonable, necessary,

or related to the claimant’s compensable strain/sprain injuries.  Most importantly,

the claimant must prove by a preponderance of the evidence that the additional

medical treatment requested is related to her stipulated compensable injuries.

The medical records clearly show that the claimant’s requested treatment could

just as easily be related to her degenerative disc disease and/or fibromyalgia.

As opined by Dr. Baskin in his April 3, 2008, report, “I don’t think her fibromyalgia
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is work related.”  (RX2, p. 62)  Dr. Sprinkle in his September 22, 2008, report

stated, “Future exacerbations will be more likely related to the pre-existing

phenomena of degenerative disc disease than from her cervical and lumbar strain

event.”  (RX2, p. 81)  And again, Dr. Chrystal Johnson diagnosed the claimant

with fibromyalgia on February 12, 2009.  (CX1, p. 38)

The claimant has the burden of proving by a preponderance of the

evidence that her requested medical treatment is related to her compensable

injuries.  Here, all the additional medical treatment now controverted by the

respondents could just as easily be attributed to the claimant’s degenerative disc

disease and/or fibromyalgia.  It would require speculation to say that the

additional medical treatment now requested by the claimant is related to her

compensable strains/sprains.  The claimant has been released by multiple

doctors with no restrictions with zero impairment.  In taking all the evidence into

consideration, I find that the claimant has failed to prove by a preponderance of

the evidence that she is entitled to the additional medical treatment now

requested.  Of course the respondents are still responsible for the one time visit

to Dr. Shakir after the Change of  Physician Order entered May 21, 2008.

However, the other medical treatment now controverted by the respondents and

requested by the claimant herein is denied as the claimant has failed to prove by

a preponderance of the evidence that said additional medical treatment is

reasonable, necessary, and related to her compensable strain/sprain injuries.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2) The stipulations outlined herein are reasonable and are hereby

accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that she is entitled to any additional temporary total

disability benefits or temporary partial disability benefits.  

4) Further, the claimant has failed to prove by a preponderance of the

evidence that she is entitled to the additional medical treatment

requested herein, as said additional medical treatment is not

reasonable, necessary, or related to the claimant’s compensable

injuries.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

S. DALE DOUTHIT



-12-SHARON V. BEALER - F710223

Administrative Law Judge

SDD/pjb


