
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F809899

JANET S. BAXTER, EMPLOYEE CLAIMANT

LITTLE ROCK SCHOOL DISTRICT, 

EMPLOYER RESPONDENT NO. 1

ARKANSAS MUNICIPAL LEAGUE WCT,

INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL

DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JULY 14, 2011

Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski County, Arkansas.

Claimant was represented by Honorable Ray Baxter, Attorney at Law, Benton,

Arkansas.

Respondents No. 1 were represented by Honorable J. Chris Bradley, Attorney

at Law, North Little Rock, Arkansas.

Respondent No. 2 was represented by Honorable Christy King, Attorney at

Law, Little Rock, Arkansas, and waived appearance at the hearing.

STATEMENT OF THE CASE

On April 28, 2011, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter

on March 8, 2011, and a Prehearing Order was filed on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  
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The parties stipulated to the following at the April 28, 2011, full hearing:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including September 22, 2008.

3) On September 22, 2008, the claimant sustained compensable

back and neck injuries.

4) The claimant’s compensation rates are $522 per week for

temporary total disability and $392 per week for permanent

partial disability.

5) At the prehearing conference, the parties agreed Respondents

No. 1 last paid medical services through September 28, 2009;

however, at the full hearing that date was amended to

October 16, 2009.

6) Respondents No. 1 and claimant stipulated at the full hearing

that the claimant last worked for Respondents No. 1 on

September 22, 2009.  (T. p. 66, lines 5-14)

7) All issues not outlined herein are specifically reserved.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant is entitled to temporary total disability

benefits from August 1, 2009, to a date to be determined.  (T. p.

4, lines 14-22) (See Comm. Ex. 1, p. 2)

2) Whether the claimant is entitled to unpaid and additional

medical.  (T. pp. 4-5, lines 23-25 & 1-13)

3) Permanent partial and permanent total disability benefits.  (T. pp.

4 & 60, lines 18-21 & 6-9) (See Comm. Ex. 1, p.2)

At the full hearing, the claimant contended that on September 22, 2008,
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she sustained an on the job injury which arose in the course of and out of her

employment as a classroom teacher with the Little Rock School District.  That

the claimant is entitled to temporary total and permanent partial disability or

permanent disability benefits.  That the claimant is entitled to temporary total

disability from August 1, 2009, to the end of the first healing period, and then

from October 29, 2010, to a date to be determined.  The claimant is entitled

to medical benefits and the maximum attorney’s fees.  During the full hearing,

claimant’s counsel alternatively contended that if claimant was not still within

her healing period and entitled to temporary total disability benefits to a date

to be determined that she should alternatively be rendered permanently and

totally disabled.  (Respondents No. 1’s counsel did not object to the

consideration of whether the claimant is permanently and totally disabled.  (T.

p. 60, lines 6-9))

Respondents No. 1 contended at the full hearing that they have paid all

appropriate medical and indemnity benefits.  Respondents No. 1 also

contended that they last paid medical benefits in the form of a radiology bill

on October 16, 2009.

Respondent No. 2 deferred to the outcome of litigation in this matter.

At the Prehearing Respondent No. 2 did contend that if the claimant is found

to be permanently and totally disabled that the Trust Fund stands ready to

commence weekly benefits in compliance with Ark. Code Ann. § 11-9-502,
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and therefore the Fund has not controverted the claimant’s entitlement to

benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that she remained within her healing period and was totally

unable to earn wages from the last date she worked for

Respondents No. 1 (September 22, 2009) to a date yet to be

determined.  Therefore, claimant has proven by a preponderance

of the evidence that she is entitled to temporary total disability

benefits from the stipulated last day she worked for the

respondent employer (September 22, 2009) to a date yet to be

determined.  Respondents No. 1 have controverted the

claimant’s entitlement to the temporary total disability benefits

awarded herein and are therefore directed to pay the maximum

statutory attorney’s fees.

4) Respondents No. 1 have acknowledged last paying any medical

benefits in this claim on October 16, 2009.  I find that the

claimant has proven by a preponderance of the evidence that all

medical treatment she has received regarding her stipulated

compensable neck and back injuries since October 16, 2009, to



JANET S. BAXTER - F809899 -5-

present has been reasonable, necessary, and related to her

stipulated compensable back and neck injuries.  Therefore,

Respondents No. 1 are responsible pursuant to Commission

Rule 99.30 for all medical treatment to the claimant’s neck or

back from October 16, 2009, through the present.  Said medical

includes, but is not limited to, the spinal cord stimulator surgery

in October of 2010, as well as the occupational therapy following

the October 2010 surgery.  Further, the claimant has proven by

a preponderance of the evidence that all additional medical

treatment now recommended by Dr. Peek and the outpatient

physical therapy recommended by Dr. Erika Petersen regarding

the claimant’s neck and back is reasonable, necessary, and

related to the claimant’s stipulated compensable back and neck

injuries and are therefore the responsibility of Respondents No.

1.

5) Since I have found that the claimant is still within her healing

period and entitled to temporary total disabil ity benefits, I find

that the issues regarding permanent partial and/or permanent

and total disability benefits are premature at this time.

Therefore, all issues related to permanency are hereby expressly

reserved.

DISCUSSION

The claimant sustained admittedly compensable neck and back injuries

while performing her job duties for the Little Rock School District on

September 22, 2008.  Following the compensable event on September 22,

2008, the claimant testified she was able to finish her day at work but when

she attempted to drive home she started feeling numbness in her hands.  The

medical reports contained in Claimant’s Exhibit 1 shows that her employer

sent her to a doctor who took the claimant off work on September 26, 2008.

Thereafter, the medical report from Dr. Richard Peek dated October 10, 2008,
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found at Claimant’s Exhibit 1, page 1, shows that the claimant’s employer

through their carrier requested she treat with Dr. Peek.  On the first visit with

Dr. Peek after her stipulated compensable injury in September of 2008, Dr.

Peek ordered an MRI and prescribed the claimant Flexeril.  (Cl. Ex. 1, p. 1)

The medical records show the claimant continued to treat with Dr. Peek

on October 23, 2008, where at that time a cervical epidural steroid injection

was done at C5-C6.  (Cl. Ex. 1, p. 2)  The claimant treated with Dr. Peek

again on October 31, 2008.  At that time, Dr. Peek continued to keep the

claimant off work, prescribed her Flexeril and continued conservative

treatment.  (Cl. Ex. 1, p. 3)  The claimant treated with Dr. Peek on January 20,

2009, with continued complaints of pain and at that time Dr. Peek

recommended a bone stimulator and kept the claimant off work.  (Cl. Ex. 1,

p. 4)  A radiology report was produced on April 14, 2009, and showed a

displacement of the claimant’s C4-5 fusion and L4-5 bulging disc.  (Cl. Ex. 1,

p. 5)  The claimant testified she had two neck fusion surgeries prior to her

September 22, 2008, compensable event.

On July 28, 2009, the claimant treated with Dr. Peek and stated she

was feeling “somewhat better.”  (Cl. Ex. 1, p. 7)  At that time Dr. Peek

indicated the claimant was set to return to work and was to continue with

therapeutic management and physical therapy.  The claimant testified she

attempted to return to work in the fall of 2009, but was unable to perform her
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work duties.  The claimant treated again with Dr. Peek on September 28,

2009, with complaints of constant stabbing in the back, neck, and left arm.  A

trigger point injection was performed on September 28, 2009, and the

claimant was prescribed Flexeril and hydrocodone.  (Cl. Ex. 1, p. 8)  On

October 30, 2009, the claimant reported back to Dr. Peek who again

recommended the claimant be taken off work and performed another trigger

point injection.  (Cl. Ex. 1, p. 10)  On December 8, 2009, Dr. Peek saw the

claimant and recommended a pain center to see about a spinal cord

stimulator.  (Cl. Ex. 1, p. 11)  Dr. Peek’s March 2, 2010, report shows that he

referred the claimant to Dr. Covey for medication management and injections.

(Cl. Ex. 1, p. 13)  Dr. Peek’s June 30, 2010, report shows that the trial spinal

cord stimulator from Dr. Covey was “helpful.”  On June 30, 2010, Dr. Peek

continued to keep the claimant off work and noted the positive trial for the

spinal cord stimulator.  (Cl. Ex. 1, p. 14)

Claimant’s Exhibit No. 2, page 1, shows that on October 29, 2010, the

claimant did undergo surgical placement of L4-5 spinal cord stimulator

electrode.  The claimant’s testimony reveals that the October 2010 surgery for

the spinal cord stimulator did not go well and in fact the claimant’s condition

was considerably worse.  The claimant testified that after being released from

the hospital she started physical therapy at Baptist Rehab and then was sent

to Benton, Arkansas, for occupational therapy.  The claimant testified the
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occupational therapy was giving her benefit; however, her group health

insurance quit paying for the occupational therapy.  The claimant testified that

Dr. Peek wants her to continue with occupational therapy and that she would

like to continue with occupational therapy.  (T. p. 78, lines 15-19) 

JUDGE DOUTHIT:  That’s okay.  But you felt like you were

getting some benefit from that?

MS. BAXTER:  Yes, I was.

JUDGE DOUTHIT:  And you’re asking that that be

continued, is that correct?

MS. BAXTER:  I would love for it to.  (T. pp. 76-77, lines

24-25 & 1-4)

Claimant contends at this time that she is still within her healing period

and entitled to temporary total disability benefits or in the alternative now

permanently and totally disabled and entitled to permanent and total disability

benefits and permanent partial disability benefits.  Respondents No. 1 contend

that they have paid all appropriate benefits in this matter.

ADJUDICATION

The claimant contends entitlement to temporary total disability benefits

or in the alternative permanent partial and permanent and total disability

benefits.  In order to be entitled to temporary total disability benefits, the

claimant must remain in her healing period and be totally unable to earn

wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613
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S.W.2d 392 (1981).  In the present case, the claimant’s authorized treating

physician, Dr. Peek, consistently kept the claimant off work from the time that

he first treated the claimant on October 10, 2008, through July 28, 2009.  It is

clear from the claimant’s testimony and Dr. Peek’s report of July 28, 2009 (Cl.

Ex. 1, p. 7), that on July 28, 2009, the claimant and Dr. Peek were ready to

give the claimant a chance to return back to work.  The claimant’s testimony

reveals that when she attempted to return to work for the fall school semester

in 2009 that she was only able to work a few days and then was not able to

continue.  The parties stipulated the claimant’s last day of work was

September 22, 2009.  Shortly thereafter, claimant returned to Dr. Peek in

October 2009 and once again Dr. Peek took the claimant off work.  (Cl. Ex. 1,

p. 10)  The evidence clearly shows the claimant attempted to return to work

but was not able to perform her work duties.  The claimant should not be

penalized for attempting to return to work.

The evidence shows that after the claimant’s last day of work on

September 22, 2009, Dr. Peek continued to restrict the claimant from working,

and the claimant credibly testified she was unable to work.  Additionally, after

September 22, 2009, the claimant continued to receive treatment and was still

within her healing period.  The medical records show that the claimant was

treating with Dr. Covey for a trial spinal cord stimulator and trigger point

injections.  The claimant credibly testified that the trial spinal cord stimulator
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was helpful; and even though her brother and others recommended she not

undergo the surgical placement of the spinal cord stimulator, the claimant did

so at the advice of Dr. Covey and based on the fact that she had been

receiving benefit through the trial spinal cord stimulator.  Respondents No. 1

discontinued paying for any medical benefits after October 16, 2009, as they

believed any additional medical benefits were not reasonable, necessary, or

related to the claimant’s stipulated compensable injuries.  

Following the failed surgical placement of the spinal cord stimulator, the

claimant was receiving physical therapy and occupational rehabilitation

through her personal insurance.  The claimant testified that she was receiving

benefit from the occupational therapy; however, the therapy had to stop due

to Respondents No. 1 controverting the therapy and due to her personal

insurance not authorizing additional visits.  

It is clear now with the benefit of perfect hindsight that the surgical

placement of the spinal cord stimulator was not helpful; however, it was still

a step toward getting the claimant back to maximum medical improvement

and was something recommended by Dr. Covey.  Further, the claimant

testified she did receive benefit from the trial cord stimulator which would lead

a reasonable person to infer that she may get benefit from the surgical

placement of a spinal cord stimulator.  I find that the claimant was still within

her healing period at the time of the spinal cord stimulator and remains within
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her healing period today.  Following the failed surgical spinal cord stimulator

placement the claimant was to receive occupational therapy which she again

testified was giving her benefit.  However, Respondents No. 1 still

controverted any additional rehabilitation and the claimant has been without

the recommended therapy for a considerable length of time.  Based on the

credible evidence now before the Commission, I find that the claimant has

proven by a preponderance of the evidence that she remained within her

healing period and was totally unable to earn wages from her last day of

employment on September 22, 2009, through a date yet to be determined.

Therefore Respondents No. 1 are responsible for temporary total disability

benefits from September 22, 2009, through a date yet to be determined plus

the maximum statutory attorney’s fees.

Since I have found the claimant still within her healing period I find that

the issues of permanency are premature at this time.  Specifically, it must be

noted that Dr. Peek’s assessment of a 15% whole body impairment due to the

stipulated compensable injuries was conducted prior to the claimant’s October

2010 surgery for placement of the spinal cord stimulator.  Also, the

respondents’ assessment of permanent impairment found at Respondents’

No. 1, Exhibit No. 1, finding a zero percent whole person impairment was also

conducted prior to the claimant’s surgery in October of 2010.  I find that any

assessment of impairment that does not take into account the claimant’s
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October 29, 2010, surgery and the additional medical treatment now

recommended and requested in the form of occupational therapy would be

inaccurate.  The claimant needs to have the additional treatment now

recommended by Dr. Peek and Dr. Petersen as well as the continued

occupational therapy before maximum medical improvement or permanency

can be addressed.  Therefore, all issues related to permanency are hereby

expressly reserved.

The claimant has requested all medical treatment related to her back

and neck which she has incurred since Respondents No. 1 quit paying for

medical treatment on October 16, 2009.  Employers must promptly provide

medical services which are reasonably necessary for treatment for

compensable injuries.  Ark. Code Ann. § 11-9-508(a).  What constitutes

reasonable and necessary medical treatment is a question of fact for the

Commission.  Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333

(2001).  After reviewing the medical records contained herein, I find that the

claimant has proven by a preponderance of the evidence that all medical

treatment she received for her back or neck since October 16, 2009, has been

reasonable, necessary, and related to her stipulated compensable back and

neck injuries.  It is very much worth mentioning that Respondents No. 1

indicated they quit paying all medical treatment after October 16, 2009;

however, nothing in the medical records contained in the record herein or the
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testimony reveals that any significant finding or reason lead to the

respondents’ discontinuation of medical treatment.  The October 16, 2009,

date seems to be an arbitrary date that has no bearing on the medical

contained in the record herein.  In fact, on October 30, 2009, Dr. Peek’s report

stated that claimant should be taken off work and continue with trigger point

injections, try physical therapy, and other methods to avoid further surgery.

(Cl. Ex. 1, p. 10)  Claimant’s back and neck injuries were stipulated

compensable.  For respondents to arbitrarily stop payment of medical

services when doctors’ reports indicate otherwise does not seem reasonable.

Therefore, I find that respondents are responsible for all medical treatment

related to the claimant’s back and neck from October 16, 2009, to a date to

be determined.  Further, claimant has requested the additional treatment now

recommended in the form of occupational therapy recommended by Dr.

Petersen.  I find that additional treatment from Dr. Peek is reasonable,

necessary, and related to the claimant’s stipulated compensable injuries as

well as the continued occupational therapy that was giving the claimant

benefit.  Therefore, I find that the claimant has proven by the preponderance

of the evidence that the additional treatment now recommended by Dr. Peek

and those physicians the claimant was referred to by Dr. Peek to be

reasonable, necessary, and related to the claimant’s stipulated compensable

injuries and therefore the responsibility of Respondents No. 1.
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AWARD

Respondents No. 1 are directed pay benefits in accordance with the

findings of fact set forth herein.  All issues not addressed are hereby expressly

reserved.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code

Ann. § 11-9-809.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


