
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G005066

RAYMOND BARBER, EMPLOYEE CLAIMANT

MCDONALD FENCE COMPANY,
EMPLOYER RESPONDENT

AUTO-OWNERS INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED APRIL 19, 2011

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE TERENCE C. JENSEN,
Attorney at Law, Benton, Arkansas.

The respondent was represented by HONORABLE ANDREW IVEY,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 1, 2011, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on November 1, 2010.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The employee-employer relationship existed on or
about April 15, 2010.

2. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

3. Respondents have controverted this claim in its
entirety.

4. The claimant’s average weekly wage of $520
entitles him to compensation rates of $347 per
week for temporary total disability and $260 per
week for permanent partial disability.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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1Although the hearing record was left open to include
the deposition of another witness, that deposition was not
scheduled within the time period agreed upon.

Claimant:

1. The compensability of claimant’s injury, temporary
total disability from April 16, 2010, to
October 1, 2010, permanent impairment (reserved),
medical expenses, controversion and attorney’s
fees.

Respondent:

1. Compensability of the claimant’s alleged right
wrist injury, entitlement to medical and indemnity
benefits, and attorney’s fees.

The record consists of the transcript of the hearing

conducted on February 1, 2011, and the exhibits contained

therein.1 

DISCUSSION

The claimant, Raymond Barber, became employed by

McDonald Fence Company (hereafter McDonald Fence) on or

about December 18, 2005. (T. 7) McDonald Fence would lay Mr.

Barber off during periods when work got slow. (T. 8) Except

for lay offs, Mr. Barber worked for McDonald Fence until on

or about April 16, 2010. (T. 17, T. 106)

In April of 2010, Mr. Barber was a crew leader for

McDonald Fence. (T. 86) During the week of April 15, 2010,

when Mr. Barber contends that he was injured by a two-by-

four board falling on his wrist, Mr. Barber had one new

employee, Billy Kumpe, working under him. (T. 86)
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McDonald Fence has been owned by Pete Harden since

1979.  In April of 2010, the business had approximately ten

employees. (T. 86)  

On April 15, 2010, Mr. Barber and Mr. Kumpe were

building a wooden privacy fence using eight foot long two-

by-four lumber and wooden pickets. (T. 9) Each eight foot

section of fence was built with three eight foot long two-

by-four boards (called “runners”) nailed at each end to

adjoining posts, and pickets were then nailed to the three

two-by-four boards connected to adjoining posts. (T. 66)  

Mr. Barber testified that he injured his right wrist on

Thursday, April 15, 2010, building a section of fence when

the top of the three eight foot two-by-fours, nailed at one

end to a post, but leaning on top of a post at the other

end, fell and struck him in the wrist, while Mr. Barber was

holding the middle two-by-four for Mr. Kumpe to nail into a

post with a nail gun. (T. 10-12) Mr. Barber testified that

the incident occurred about 30 minutes before the two

completed the fence, and that when Mr. Barber and Mr. Kumpe

returned to the shop, Mr. Barber reported his injury to Pete

Harden. (T. 14) 

Mr. Barber testified that he worked essentially one-

handed the next day, Friday, with Mr. Kumpe. (T. 17) Mr.

Barber testified that a co-worker, Lynn Beasley, observed

Mr. Barber holding his hand on Friday, and when Mr. Beasley
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asked what was wrong, Mr. Barber explained to Mr. Beasley

that a board had hit him the day before. (T. 18)    

Mr. Barber testified that his wrist bothered him all

weekend, so that on Monday morning, he telephoned Mr. Harden

to let Mr. Harden know that he was going to the hospital. 

(T. 19) Mr. Barber testified that he went to the doctor that

day, then went back to the shop at McDonald Fence with his

hand in a cast and a doctor’s release from work for one

week. (T. 22-23) Mr. Barber testified that when Mr. Harden

saw the cast, Mr. Harden told Mr. Barber to turn it in on

insurance if Mr. Barber thought the injury happened on the

job. (T. 22)

Mr. Barber testified that he then telephoned the

doctor’s office the same day to advise the doctor’s office

that this was going to be a workers’ compensation claim. 

(T. 25) Mr. Barber testified that he also called the

insurance company in Nashville or Knoxville and spoke to

someone named Jackie using a telephone number that Mr.

Hardin gave to him. (T. 26-27)

Mr. Barber testified that he attempted to return to

work a week later, on a Monday, and at that time Mr. Harden

told Mr. Barber that he would not be permitted to return to

work with his arm in a cast, and that Mr. Harden told Mr.

Barber to instead go draw unemployment. (T. 23) Mr. Barber

testified that he got on unemployment benefits until

McDonald Fence found out that Mr. Barber had filed a claim
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for workers’ compensation, at which time McDonald Fence

called the unemployment office and told them that Mr. Barber

had quit his job. (T. 24)

Mr. Barber testified that he had previously injured his

wrist and undergone surgery in 1992. (T. 34) However, Mr.

Barber testified that he never sought any medical treatment

for his wrist after 1992 until shortly after April 15, 2010.

(T. 36) Mr. Barber testified that he would occasionally wear

a brace on his right wrist. (T. 37) However, Mr. Barber

testified that he never wore a sling and that he was not

wearing a brace in the days around April 15. (T. 120)

Mr. Harden and Mr. Kumpe also testified at the hearing.

About the only relevant portion of the sequence of events

described by Mr. Barber that Mr. Harden could agree with

seems to this examiner to be that Mr. Barber did work for

McDonald Fence until sometime in April of 2010, that Mr.

Kumpe was assigned to work with Mr. Barber during the

relevant period, that Mr. Harden did tell Mr. Barber to go

draw unemployment benefits on the last day that he came to

work, and that McDonald Fence took action to later terminate

Mr. Barber’s unemployment benefits when the company found

out that Mr. Barber had filed a workers’ compensation claim.

(T. 86, 91, 92)

However, Mr. Harden denied that Mr. Barber ever came to

Mr. Harden and reported that a runner had come loose and

struck Mr. Barber’s right wrist on April 15, 2010. (T. 88) 
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In addition, Mr. Harden testified that Mr. Barber came to

work for his final month wearing either a sling or a brace

every day. (T. 90) Mr. Harden testified that he did not know

what was going on with Mr. Barber’s arm, but whatever it

was, it was getting worse and worse, and he was getting

slower and slower to the point that Mr. Barber was not

getting his work done. (T. 90)

Mr. Harden testified that the last day that Mr. Barber

worked for Mr. Harden, that Mr. Harden approached Mr. Barber

at the end of the day and told Mr. Barber that Mr. Barber

needed to get his arm taken care of because Mr. Barber could

not get his work done anymore. (T. 91) Mr. Harden testified

that Mr. Harden told Mr. Barber that Mr. Harden would lay

Mr. Barber off so Mr. Harden could draw unemployment and not

be without pay during the time off. (T. 91-92) 

Mr. Harden testified that he first learned that Mr.

Barber had filed a workers’ compensation claim when Mr.

Harden’s wife informed Mr. Harden that she had received a

letter indicating that Mr. Harden had filed a workers’

compensation claim about a month or a month and a half after

Mr. Harden laid Mr. Barber off of work. (T. 95-96) Mr.

Harden’s wife then prepared a letter dated June 23, 2010,

which apparently noted that Mr. Barber had both filed for

unemployment benefits and workers’ compensation benefits,

and which apparently caused Mr. Barber’s unemployment

benefits to be terminated. (T. 98-99)
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During his testimony, Billy Kumpe denied ever seeing a

2x4 fall down and hit Mr. Barber’s wrist. (T. 65) Mr. Kumpe

testified that the described incident could not have

happened and Mr. Kumpe not have seen it. (T. 75) Mr. Kumpe

testified that he did not witness Mr. Barber sustain any

type of injury to his arm or wrist while Mr. Kumpe worked

with Mr. Barber. (T. 65) 

Mr. Kumpe testified that he only worked with Mr. Barber

for about a week. (T. 69) Mr. Kumpe testified Mr. Barber was

wearing a brace the first day that Mr. Kumpe came to work,

and every day until Mr. Barber left. (T. 67, 84) Mr. Kumpe

testified that Mr. Kumpe could tell that Mr. Barber’s arm

was hurt based on the brace and Mr. Barber’s decreased

capacity to carry lumber as compared to other employees that

Mr. Kumpe worked with after that first week. (T. 69)

However, Mr. Kumpe also testified that Mr. Barber did not

ever complain to Mr. Kumpe about any wrist or arm problems

before April 15, 2010. (T. 70)     

While Mr. Kumpe testified that he did not witness Mr.

Barber sustain any injury, Mr. Kumpe also testified that Mr.

Barber did state to Mr. Kumpe when they got in the truck one

day that Mr. Barber had hurt his elbow or his arm. (T. 73)

Mr. Kumpe testified that it appeared to Mr. Kumpe to be Mr.

Barber’s elbow because Mr. Barber was holding his elbow. (T.

73) Mr. Kumpe testified that the first he had heard about a
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2x4 runner hitting Mr. Barber on the wrist was when the

respondent’s attorney telephoned Mr. Kumpe. (T. 78)

Mr. Kumpe testified at the hearing conducted on

February 1, 2011, that since he went to work at McDonald

Fence in April of 2010, Mr. Kumpe has seen a runner fall in

the manner described by Mr. Barber’s testimony on roughly

two occasions. (T. 83)

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  A possible

aggravation of a pre-existing condition, being a new injury,

must also meet the requirements for a compensable injury. 

Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977

S.W.2d 5 (1998).

The claimant has the burden of proof in establishing a

compensable injury.  The burden of proof that the claimant
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must meet is the preponderance of the evidence.  Voss v.

Ward's Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970). 

Under prior law, it was the duty of the Commission to draw

every legitimate inference in favor of the claimant and to

give the claimant the benefit of the doubt in making factual

determinations.  However, current law requires that evidence

regarding whether or not the claimant has met the burden of

proof be weighed impartially without giving the benefit of

the doubt to either party.  Arkansas Code Annotated §

11-9-704(c)(4); Wade v. Mr. C. Cavenaugh's, 298 Ark. 363,

768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark. App. 196,

737 S.W.2d 663 (1987).

Questions concerning the credibility of witnesses and

the weight to be given to their testimony are within the

exclusive province of the Commission.  White v. Gregg

Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

When there are contradictions in the evidence, it is within

the Commission’s province to reconcile conflicting evidence

and to determine the true facts.  Id.  The Commission is not

required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of

fact only those portions of the testimony that it deems

worthy of belief.  Id.

In the present case, I find that the claimant has

failed to establish by a preponderance of the credible

evidence a runner fell off the top of a post and struck him
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in the wrist while he was holding a lower board for Mr.

Kumpe to nail into a post with a nail gun.  After

considering the nature and description of the work, I find

credible Mr. Kumpe’s testimony that such an incident could

not happen as described without Mr. Kumpe seeing the

incident, and I find credible Mr. Kumpe’s testimony that Mr.

Kumpe did not observe the alleged incident.

 In accessing the weight to accord the conflicting

testimony on Mr. Barber, as compared to the testimony of Mr.

Kumpe and Mr. Harden, I also note that, not only did Mr.

Kumpe and Mr. Harden deny any contemporaneous knowledge or

report of the alleged incident, the described incident of a

board striking Mr. Harden on the wrist is not located

anywhere in the contemporaneous medical reports.  

In this regard, I note that when Mr. Barber filled out

a registration questionnaire in his own handwriting when he

presented to Dr. Scott Walsh for the first time on April 19,

2010, Mr. Barber indicated that his right wrist problem

started “1 week” earlier.  He circled “Yes” after the

question: “Was there any type of injury or accident causing

the problem?”, but then did not fill in any answer to the

questions “If YES, date of injury or accident:__________”

and “How injury occurred: __________”.  With regard to the

question: “Are there activities that increase your pain or

that you cannot do because of this problem?”, Mr. Barber

responded “I work with hammers and nail guns building
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fences.” (C. Exh. 1 p. 1) At the hearing, Mr. Barber

testified that he did not know why he did not fill in these

blanks. (T. 55)

In considering the weight to accord Mr. Barber’s

testimony as compared to the other evidence in the record, I

also note that Mr. Barber testified that the pain in his

wrist started suddenly after the board hit him. (T. 54) Mr.

Barber also testified that he in fact told Dr. Walsh about

the alleged incident. (T. 53) Dr. Walsh’s x-rays on the very

first visit indicated a scaphoid nonunion. (R. Exh. 1 p. 1)

Mr. Barber saw Dr. Walsh at least twice before Dr. Walsh

issued a written opinion on May 5, 2010, regarding the cause

of Mr. Barber’s wrist problems, and Dr. Walsh stated in

part:

Mr. Barber has been under my care recently for problems
with his right wrist.  He broke a bone several years
ago in his wrist, but has done quite well for awhile. 
Recently he has had a lot of pain develop and his work
is definitely making the problem worse.  It is hard for
me to say that the work caused the problem since he has
this remote fracture, but I think definitely the heavy
labor that he does is exacerbating it. (R. Exh. 1 p. 3) 

Noticeably absent from Dr. Walsh’s analysis (after two

office visits) is any reference to the alleged traumatic

incident at work which Mr. Barber testified caused the

sudden onset of pain in his wrist that purportedly sent him

to the doctor in the first place, and which Mr. Barber

testified that he talked to Dr. Walsh about.    
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In light of the testimony of Mr. Harden and Mr. Kumpe

about when they first learned about an alleged board

incident and an alleged wrist injury from a board incident

at work, and in light of the lack of reference of the

alleged board incident or any acute injury documented in the

contemporaneous medical reports of Dr. Walsh or in the

history that Mr. Barber filled out himself for Dr. Walsh, I

find that Mr. Barber has failed to establish by a

preponderance of the credible evidence that he in fact had a

board fall on his wrist while working with Mr. Kumpe as Mr.

Barber contends.

Because I find that the specific incident did not

occur, I also find that Mr. Barber failed to establish that

he sustained either a new injury or an aggravation of a pre-

existing injury as a result of a specific incident.  Mr.

Barber has not contended in the alternative that his wrist

condition was caused by rapid repetitive motion, and Mr.

Barber therefore presented no evidence to establish that his

work for McDonald Fence required rapid repetitive motion. 

Since Mr. Barber has failed to establish that he sustained a

compensable injury, this claim must be denied in its

entirety.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer relationship existed on or
about April 15, 2010.

2. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.
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3. The respondents have controverted this claim in
its entirety.

4. The claimant’s average weekly wage of $520
entitles him to compensation rates of $347 per
week for temporary total disability and $260 per
week for permanent partial disability.

5. The claimant failed to prove by a preponderance of
the credible evidence that he sustained a
compensable injury.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


