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Hearing before Administrative Law Judge Elizabeth W. Hogan on August 10, 2011,
in Little Rock, Pulaski County, Arkansas. 

Claimant was represented by Ms. Laura Beth York, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. Frank B. Newell, Attorney at Law, Little Rock,
Arkansas. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment, additional temporary total disability benefits, and

attorney’s fees.  All other issues are reserved.

At issue is whether or not the medical treatment incurred by the claimant was

reasonable and necessary in relation to the compensable injury pursuant to Ark.

Code Ann. §11-9-508.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on

March 26, 2009, at which time the claimant sustained a compensable back injury

at a compensation rate of $550.00/$413.00.  The employer paid the claimant’s
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wages until June 27, 2009.  Medical expenses and temporary total disability

benefits (March 28, 2009, to September 18, 2009) were paid until the claim was

controverted on September 19, 2009.  Some medical expenses have been paid by

the claimant’s group carrier, Blue Cross Blue Shield.

The claimant contends he remained symptomatic and sought medical

treatment on his own from Dr. Canale (including surgery) for which he seeks

payment and additional temporary total disability benefits (from September 29,

2009, to December 20, 2009, and from May 1, 2010, to May 26, 2011) as well as

attorney’s fees.

The respondents contend all appropriate benefits have been paid based on

Dr. Hadley’s opinion.  The surgery was unreasonable and unnecessary.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant was the only witness to testify at the hearing.  He appeared to

be uncomfortable, shifting his weight from hip to hip.

The claimant, age 41 (D.O.B. August 29, 1970) completed high school

despite a learning disability.  In 1989 he joined a union and took a correspondence

course to become an industrial sprinkler fitter.  The claimant worked off and on for

the respondent employer since 1989.  His health history includes gastrointestinal

problems (either ulcerative colitis or Crohn’s disease) for the past twenty-two years.

The prescription medication for this problem is expensive and the medication for his

back interferes with the stomach medication.

On March 26, 2009, the claimant injured his back hoisting a large pipe.

Eventually he came under the care of Dr. Hankins who ordered an MRI which

revealed a herniated disc at L5-S1.  Dr. Flotte and Dr. Canale recommended
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surgery but Dr. Hadley did not.  The respondents controverted the claim on

September 19, 2009.

The claimant continued working until Dr. Canale performed surgery on May

5, 2010.  The claimant stated that initially the pain improved but his condition

gradually worsened during physical therapy.  The claimant remains symptomatic

with back and leg pain and has spoken with physicians at the James Andrews

Institute about a spinal cord stimulator.  Dr. Canale released the claimant on May

26, 2011, but did not return him to work.

On December 20, 2009, the claimant returned to light duty working for a

friend at International Fire Protection in an effort to keep his health insurance for

both his back and stomach problems.  He also applied for Social Security Disability

benefits.  

On cross-examination, respondents’ counsel pointed out improvement in the

claimant’s symptoms, however, the claimant stated his symptoms changed daily.

An EMG-NCV study of the lower extremities could not verify radicular leg pain.

Counsel also made the point that the claimant’s condition was worse after the

surgery, necessitating the trip to James Andrews for pain management.  The

claimant  would only say that he was disappointed in the outcome of the surgery.

On redirect, the claimant testified that Dr. Hadley spent no time with him and

did not perform an examination.  Dr. Pardue is presently prescribing his medication.

MEDICAL EVIDENCE

The claimant was initially treated by Dr. Hankins.  A May 1, 2009, MRI scan

revealed degeneration at L5-S1 and a left paracentral herniation at L5-S1 with

ventral compression on the dural sac and mild compression of the S1 nerve root.

Muscle spasms were observed.  The doctor prescribed medication, physical

therapy, epidural injections, and work restrictions.
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The claimant remained symptomatic and in June, 2009, Dr. Flotte discussed

surgery with the claimant.  The claimant continued physical therapy and muscle

spasms were observed at least through October, 2009.

The claimant was examined by Dr. Hadley in August, 2009.  He opined the

disc bulge did not compromise the nerve root.  Dr. Hadley could not causally

connect the disc bulge to any work-related injury.  He also stated the claimant did

not need surgery.  Dr. Hadley recommended medication and exercise.  At this point,

the respondents controverted the claim.

In October, 2009, an EMG/NCV study was negative for radiculopathy.

The claimant came under the care of Dr. Canale in December, 2009.  Dr.

Canale performed surgery (interbody fusion from L5 to S1) in May, 2010.  Physical

therapy was prescribed and again, muscle spasms were observed.  The claimant

continued to complain of back and left leg pain with sleep disturbance.

The physical therapy notes vary greatly.  Some reports show the claimant

was overdoing the exercises (August 2, August 11, 2010) while other reports

question the claimant’s motivation (August 25, September 28, October 26, 2010).

Nevertheless, the reports do show the claimant’s muscle spasms subsided and his

leg pain improved.

 November 8, 2010, CT scan showed minimal annular bulges from L2-L3

through L4-L5.

The claimant saw Dr. Chandler in February, 2011.  A repeat CT scan showed

a solid fusion.  The end of the healing period was assessed on May 26, 2011.  Dr.

Chandler opined the claimant could not return to his job as a pipe fitter but he was

not totally disabled.  Dr. Chandler noted there are no surgical solutions for the

claimant’s present complaints.
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A June 6, 2011, Functional Capacity Evaluation assessed the claimant’s

abilities in the light work classification with the ability to alternate sitting, standing

and walking.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted this claim contending Dr. Canale’s

surgery was not reasonable and necessary.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought

to remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

Considering the claimant’s persistent muscle spasms, failed conservative

treatment, and the recommendation of two physicians to have surgery, I find the
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claimant’s treatment was reasonable and necessary in connection with the

compensable injury.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on March 26, 2009, at which time the claimant
sustained a compensable back injury at a compensation rate
of $550.00/$413.00.  The employer paid the claimant’s wages
until June 27, 2009.  Medical expenses and temporary total
disability benefits (March 28, 2009, to September 18, 2009)
were paid until the claim was controverted on September 19,
2009.  Some medical expenses have been paid by the
claimant’s group carrier, Blue Cross Blue Shield.

2. The claimant has proven by a preponderance of the evidence
of record that surgery was reasonable and necessary pursuant
to Ark. Code Ann. §11-9-508.

3. Respondents are directed to pay medical expenses within
thirty days of receipt pursuant to Rule 30.

4. Respondents are directed to pay temporary total disability
benefits from September 29, to December 20, 2009, and from
May 1, 2010, to May 26, 2011, as the claimant remained in his
healing period unable to work.

5. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code .Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

6. If they have not already done so, the respondents are directed
to pay the court reporter, Pam St. Clair’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and
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this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


