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ISSUES

This case was submitted on the record in lieu of a hearing to determine if

claimant’s counsel is entitled to a lump sum payment from respondent No. 2, the

Death and Permanent Total Disability Trust Fund (Fund), of the claimant’s portion

of the attorney’s fee award against respondent No. 1, Alternative Insurance

Management, pursuant to Ark. Code Ann. § 11-9-715, § 11-9-716, and § 11-9-804.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of claimant’s counsel.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

January 31, 2005, at which time the claimant sustained a compensable back injury
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at a compensation rate of $466.00/$350.00.  The claimant is permanently and

totally disabled with the healing period ending October 30, 2007.  The Death and

Permanent Total Disability Trust Fund (Fund) assumed payment of benefits on

November 30, 2010.  This case has been the subject of previous hearings,

opinions, and orders (see the Administrative Law Judge’s decisions of December

7, 2005, April 13, 2006, April 26, 2006, October 17, 2006, May 17, 2007, December

7, 2005, September 25, 2007, July 3, 2007, December 8, 2010, and December 13,

2010; the Full Commission’s decisions of October 11, 2005, August 17, 2006,

March 14, 2007, May 21, 2008, May 27, 2009; and the Court of Appeals’ decision

of April 1, 2009 (CA08-838).

The claimant’s attorney filed a request for a lump sum of his fee on October

25, 2010, pursuant to Ark. Code Ann. § 11-9-716 and J. O’Hara v. Death &

Permanent Total Disability Trust Fund, 2010 Ark. App. 685 (October 20, 2010).

The claimant argues that it would actually be cheaper for the Fund to pay the fee

in a lump sum.

Respondent No. 1, Alternative Insurance Management, paid their portion of

attorney’s fees in a lump sum (see Mr. Ryburn’s letter of November 2, 2010, and the

December 13, 2010, Agreed Order).

Respondent No. 2, the Fund, agrees the Commission has the discretionary

authority to award the payment, however, a lump sum attorney’s fee would not be

in the claimant’s best interest.

The following were submitted without objection and comprise the evidence

of record:  the prior opinions of the Commission and the Court of Appeals along with

briefs filed by the parties.

This claim has been in litigation with respondents’ former counsel, Walter

Murray, since 2005.  Claimant’s counsel has rendered his services during
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discovery, the claimant’s deposition, several prehearing conferences, hearings and

appeals.  Mr. McNeely took a claim controverted on the basis of compensability and

obtained disability benefits for his client for the rest of her life.  Mr. McNeely now

seeks payment of the claimant’s portion of attorney’s fees from the Fund and let the

Fund recoup that payment bi-weekly from the claimant’s future benefits.

The Fund, however, never controverted this claim and no attorney’s fees

were assessed against them.  The Fund is currently withholding the claimant’s

portion of the attorney’s fee from her bi-weekly benefits.  They argue that a lump

sum forces them to assume the risk of an overpayment in attorney’s fees if either

the claimant or the attorney dies or the claimant becomes ineligible to receive

benefits, (pursuant to Ark. Code Ann. § 11-9-519 or § 11-9-713), prior to recouping

the lump sum payment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The award of a lump sum attorney’s fee is discretionary with the

Commission, however, Ark. Code Ann. § 11-9-716 provides no criteria for assessing

that award.  The legislative purpose behind this statute was to ensure full payment

(albeit discounted) to the claimant’s attorney instead of being compensated on an

installment basis dependent on the claimant’s life span.  Aluminum Co. of America

v. Neal, 4 Ark. App. 11, 626 S.W.2d 620 (1982), International Paper Co. v. McBride,

12 Ark. App. 400, 678 S.W.2d 375 (1984), O’Hara v. Death & Permanent Disability

Trust Fund, 2010 Ark. App. 685 (October 20, 2010), Seward v. The Bud Avants Co.,

65 Ark. App. 88, 985 S.W.2d 332 (1999).

If the award of a lump sum attorney’s fee is based on merit, there is no

question Mr. McNeely would be entitled to a lump sum based on his services

rendered over a prolonged period of litigation.  As far as the respondents’ argument

about the speculative nature of a lump sum award, I think that is the whole purpose
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behind the discounted fee – settling on an average life span as the basis of the

calculation.  The lump sum statute, strictly construed pursuant to Ark. Code Ann.

§ 11-9-704(c)(3), makes no exemption for the Fund.  The claimant is 55 years old

and the lump sum could be recouped in 8.82 years.  Under the circumstances, the

lump sum request is reasonable.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on January 31, 2005, at which time the claimant
sustained a compensable back injury at a compensation rate
of $466.00/$350.00.  The claimant is permanently and totally
disabled with the healing period ending October 30, 2007.
Claimant’s counsel requested a lump sum from the Fund by
letter dated October 25, 2010.  The Death and Permanent
Total Disability Trust Fund (Fund) assumed payment of
benefits on November 30, 2010.  This case has been the
subject of previous hearings, opinions, and orders (see the
Administrative Law Judge’s decisions of December 7, 2005,
April 13, 2006, April 26, 2006, October 17, 2006, May 17,
2007, December 7, 2005, September 25, 2007, July 3, 2007,
December 8, 2010, and December 13, 2010; the Full
Commission’s decisions of October 11, 2005, August 17, 2006,
March 14, 2007, May 21, 2008, May 27, 2009; and the Court
of Appeals’ decision of April 1, 2009 (CA08-838).

2. The payment of a lump sum by the Fund is discretionary with
the Commission based on the facts of the case.

3. The Fund is directed to pay the claimant’s half of the attorney’s
fee in a lump sum to Mr. McNeely at the discounted rate.

IT IS SO ORDERED.

                                                          
ELIZABETH W. HOGAN   
Administrative Law Judge


