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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The unrepresented claimant did not appear.

The respondents were represented by HONORABLE JARROD
PARRISH, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter comes on for consideration of the

respondents’ Motion to Dismiss for Failure to Prosecute.  A

hearing was conducted in this matter on February 15, 2011,

in Little Rock, Arkansas.  The respondents were represented

by Attorney Jarrod Parrish.  The claimant did not appear at

the hearing.  The record consists of the transcript of the

February 15, 2011, hearing and the exhibits contained

therein.  In addition, on March 14, 2011, I had “blue-

backed” to designate as part of the record my certified

letter and Notice of Hearing mailed to Mr. Anderson on

January 24, 2011, that was returned “unclaimed” after three

attempts of notice.
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DISCUSSION

Background

This claim arose out of an injury that occurred on

July 4, 2007. (R. Exh. 1 p. 4) In 2009, Mr. Anderson was

represented by Attorney Laura Beth York.  This case was

assigned to Administrative Law Judge Mark Churchwell that

year upon Ms. York’s request for a hearing.  However, by

letter dated August 14, 2009, Ms. York requested that a

scheduled prehearing conference be cancelled and the case

was returned to the Commission’s general files. (R. Exh. 1

p. 1-2)

When the claimant’s attorney took no further action at

the Commission to prosecute a claim for additional benefits,

Attorney Carol Worley filed at the Commission on behalf of

the respondents on March 8, 2010, a Motion to Dismiss for

Failure to Prosecute. (R. Exh. 1 p. 4) Ms. York filed a

response indicating that the respondents were currently

paying Mr. Anderson’s 10% impairment rating and providing

Mr. Anderson work, and that the only issue (outstanding

unpaid medical bills) had been resolved.  Nevertheless, Ms.

York requested that the pending Motion to Dismiss be denied.

(R. Exh. 1 p. 7-8) After a prehearing telephone conference,

Ms. Worley withdrew her hearing request on the pending

Motion to Dismiss, and the motion was denied by the

Administrative Law Judge by letter dated April 5, 2010.  The

case was again returned to general files. (R. Exh. 1 p. 12)
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By letter dated August 23, 2010, Ms. York petitioned to

be relieved as attorney of record for Mr. Anderson, and that 

petition was granted by the Full Commission on September 14,

2010. (R. Exh. 1 p. 14 - 16) 

When again no further action had been taken to

prosecute this claim, Ms. Worley filed a new Motion to

Dismiss for Failure to Prosecute on or about October 7,

2010. (R. Exh. 1 p. 17 - 20) That motion was the subject of

a prehearing telephone conference on November 29, 2010.

During that conference, Mr. Anderson indicated to Ms. Worley

and I that he had received no correspondence in this claim

in many months, and Mr. Anderson denied being paid his 10%

impairment rating. (R. Exh. 1 p. 32)

As a result of Mr. Anderson’s indications that he never

received his checks, Ms. Worley sent Mr. Anderson a payout

history on November 29, 2010, and a copy of the last six

checks paid on that rating so that Mr. Anderson could advise

Ms. Worley if in fact it was not Mr. Anderson’s signature

endorsing the checks. (R. Exh. 1 p. 27 - 31, 34 - 41) As a

result of Mr. Anderson’s indication that he had received no

correspondence in this case in months, I mailed to Mr.

Anderson and Ms. Worley on November 30, 2010, a copy of the

Commission’s entire file for the period from August 14,

2009, to November 30, 2010. (R. Exh. 1 p. 32)  

In my November 30, 2010, cover letter sent with a copy

of the Commission’s file, I documented that I requested in
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the telephone conference on November 29, 2010, that Mr.

Anderson notify my office in writing within thirty days

whether he has any objection to Ms. Worley’s pending Motion

to Dismiss and if so to list the grounds for his objection. 

I also advised Mr. Anderson that if I did not receive a

written response from him within thirty days, I would

interpret that he has no objection to an order dismissing

his claim without prejudice. (R. Exh. 1 p. 32 - 33) 

Likewise, in her November 29, 2010, letter, Ms. Worley

offered to provide to Mr. Anderson additional information,

if any, that he might need in order to respond to the Motion

to Dismiss and in her December 23, 2010, letter Ms. Worley

requested that Mr. Anderson advise her immediately if it was

not his valid signature on the back of the checks she mailed

to him. (R. Exh. 1 p. 27, 34)

When I received no response from Mr. Anderson, I set

this matter for a hearing on the respondents’ Motion to

Dismiss with a letter and Notice of Hearing mailed on

January 24, 2011.  However, even in that cover letter, I

advised Mr. Anderson to contact my office immediately if he

in fact objected to the motion. (R. Exh. 1 p. 42) To date I

have received no response from Mr. Anderson to my request

for any objection in my letter dated November 30, 2010. 

After the hearing on February 15, 2011, my letter of

January 24, 2011, sent to Mr. Anderson by certified mail was

returned “unclaimed” by the Post Office.  The returned
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letter was received at the Commission on February 17, 2011.

Issue 1: Reasonable Notice To All Parties

Commission Rule 099.13 provides in part:

Upon meritorious application to the Commission from
either party in an action pending before the
Commission, requesting that the claim be dismissed for
want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

     In addition, Arkansas Code Annotated Section 11-9-

704(b)(4)(A) provides:

(4) (A) If a hearing on the claim is ordered, the
commission shall give the claimant and other interested
parties ten (10) days' notice of the hearing served
personally upon the claimant and other parties, or by
registered mail.

In the present case, I find that all parties had

reasonable notice of the pending Motion to Dismiss and the

hearing set thereon.  Attorney Jarrod Parrish appeared at

the hearing on behalf of the respondents. 

Although Mr. Anderson did not appear at the hearing, I

discussed the motion with Mr. Anderson and Ms. Worley on the

telephone on November 29, 2010.  Thereafter, Ms. Worley

mailed correspondence twice to Mr. Anderson to aid in his

assessment of the status of his claim.  I likewise mailed to

Mr. Anderson a copy of all of the correspondence in the

Commission file since August of 2009 to aid in his

assessment of his claim, and I specifically requested a

response from Mr. Anderson within thirty (30) days of my

letter if he had any objection.  When I never received any
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response to the motion from Mr. Anderson, I sent both

parties notice of the hearing by registered mail as provided

for by Arkansas Code Annotated Section 11-9-

704(b)(4)(A).  

My certified letter and Notice of Hearing mailed to Mr.

Anderson was returned “unclaimed” after three attempts of

notice to Mr. Anderson by the Post Office on January 26,

2011; on February 2, 2011; and on February 10, 2011.  I had

verified Mr. Anderson’s present mailing address as recently

as November 29, 2011, and there is no indication on the

returned envelope that Mr. Anderson’s address is no longer

valid.  The envelope instead indicates that the letter was

not claimed by Mr. Anderson.

I find under these circumstances that Mr. Anderson had

reasonable notice of the motion and of the consequences if

he chose not to file a written response to the motion. 

While Mr. Anderson may not have had actual notice of the

hearing since he did not claim the certified letter that I

mailed to him, there is no indication in my file or on the

returned envelope that Mr. Anderson’s mailing address

changed between November and January.  The envelope instead

indicates that the Post Office made three attempts to

provide Mr. Anderson notice of the certified letter on dates

that preceded the hearing in Little Rock and the letter was

then returned unclaimed.  I infer under these circumstances

that Mr. Anderson chose not to respond to the motion or to
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take the necessary action to receive my letter and a Notice

of Hearing mailed in January of 2011 in the manner

prescribed by statute.

Issue 2: Dismissal For Failure To Prosecute

     I find on this record that Mr. Anderson has failed or

refused to prosecute his claim.  As documented herein, Ms.

Worley and I corresponded with Mr. Anderson three times to

provide him documents to assist him in determining whether

he had any objection to the Motion to Dismiss.  I advised

Mr. Anderson in writing that I would interpret that he had

no objection to the Motion to Dismiss if he did not mail to

me a written response within thirty days.  Over ninety days

have now passed, and Mr. Anderson has not yet filed any

response to the respondents’ Motion To Dismiss since

receiving the documentation forwarded by Ms. Worley and by

this examiner.  Mr. Anderson has not indicated after

receiving a payout history and a copy of checks purporting

to bear his signature that the signatures were forged or

that there are any other benefits or issues unresolved in

this claim. 

     After considering the respondents’ Motion to Dismiss

for Failure to Prosecute, and Mr. Anderson’s lack of

response thereto in light of the correspondence provided to

him, I find that the respondents’ Motion to Dismiss should

be, and hereby is, granted.  This dismissal shall be without
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prejudice to refiling within the appropriate limitations period.

ORDER

     For the reasons discussed herein, this claim is hereby

dismissed.  This dismissal shall be without prejudice to

refiling within the appropriate limitations period.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


