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Attorney at Law, Jonesboro, Arkansas, and HONORABLE REGINALD
SHELTON, Attorney at Law, Memphis, Tennessee.

The respondent was represented by HONORABLE JOHN DAVIS,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

August 16, 2011, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on May 24, 2011.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. On July 8, 2010, the relationship of employee-
employer-carrier-TPA existed between the parties. 

2. The appropriate weekly compensation benefits are
$319.00 for total disability and $239.00 for
permanent partial disability.

3. On July 8, 2010, the claimant sustained a
compensable injury to his neck.

4. There is no dispute over medical services until
January 21, 2011.

5. There is no dispute over temporary total
disability benefits accruing through January 13,
2011.



2GARRY ALSTON - G005818

6. The claimant’s employment was terminated effective
February 23, 2011.

The issues to be litigated and resolved at the present

time were identified as follows at the start of the hearing:

Claimant:

1. The claimant’s entitlement to proposed surgery for
an abdominal hernia, additional psychological
treatment, and compensability of a left foot
injury. (T. 4-5)

2. The claimant’s entitlement to additional temporary
total disability benefits from January 14, 2011,
through a date yet to be determined. (T. 6)

3. Controverted attorney’s fees.

Respondent:

1. As identified by the claimant, as well as
compensability of his alleged psychological injury
and compensability of his alleged hernia. (T. 5)

The record consists of the two-volume August 16, 2011,

hearing transcript and the exhibits contained therein.  

DISCUSSION

The parties have stipulated that the claimant sustained

a compensable neck injury in connection with a motor vehicle

accident that occurred on July 8, 2010. (Comm. Exh. 1 p. 1)

The claimant’s testimony indicates that he was the driver in

a single-vehicle roll-over accident that occurred when the

18-wheeler he was driving struck a wall going down a steep

grade of Interstate 35 in Alabama. (T. 14-16) At that time

the claimant had been driving for WSE Transportation for

approximately one month, and had been a licensed
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professional driver since October of 2007. (T. 13, R. Exh. 1

p. 1) 

The claimant was treated and released on the night of

the accident at Dekalb Regional Medical Center in Fort

Payne, Alabama. (R. Exh. 1 p. 42) Mr. Alston ultimately came

under the care of Dr. Owen Tabor, an orthopedist, in August

of 2010, and Dr. Tabor released the claimant from further

treatment for his physical injuries with no impairment on

December 15, 2010. (R. Exh. 1 p. 95, 160) Mr. Alston

received temporary disability benefits through January 13,

2011, and medical treatment until January 21, 2011.  He was

terminated by WSE on February 23, 2011. (T. 6)

In addition to his documented physical complaints to

his neck, back, shoulders and knee, Mr. Alston also reported

shortly after the accident experiencing problems with his

sleeping and with confusion. (R. Exh.1 p. 78) In August of

2010, Dr. Tabor was prepared to place Mr. Alston on light

duty status for his physical injuries, but Dr. Tabor

recommended an evaluation by a psychologist before Mr.

Alston returned to truck driving as Mr. Alston could have

some mental anxieties that would interfere with his being a

safe driver. (R. Exh. 1 p. 110) A psychologist, Dr. Neil

Aronov, first evaluated Mr. Alston on September 14, 2010. 

Dr. Aronov diagnosed Mr. Alston with an anxiety disorder

with partial post-traumatic stress disorder features and
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opined that Mr. Alston was presently psychologically unable

to drive an 18-wheeler. (R. Exh. 1 p. 122)

As a part of his proposed treatment, Dr. Aronov has

recommended that Mr. Alston undergo a refresher driving

course. (R. Exh. 1 p. 123) On December 9, 2010, at

approximately the same time that Dr. Tabor released the

claimant to full duty from an orthopedic standpoint, Dr.

Aronov indicated that Mr. Alston was psychologically ready

for driving school, but that due to the claimant’s ongoing

neck and shoulder complaints, Dr. Aronov would not encourage

the driving school until the claimant reported that he was

physically able to do so. (R. Exh. 1 p. 150)

In addition to treating with Dr. Tabor and Dr. Aronov

in the Fall of 2010, the claimant also received prescription

medication after the accident from his family doctor, Dr.

Michelle Shelton.  For example, on August 16, 2010, Dr.

Shelton prescribed for Mr. Alston Creon the following

medications: Flexeril, Percocet, Lortrel, and Xanax. (R.

Exh. 1 p. 103) Dr. Shelton’s records indicate that Mr.

Alston remained on these prescribed medications and others

during follow up visits on September 30, 2010; on October

12, 2010; on January 14, 2011; on January 28, 2011; on 

March 4, 2011; on March 25, 2011; on May 16, 2011; on 

June 17, 2011 (R. Exh. 1 p. 130, 137, 181, 185, 203, 205,

208, 211) However, Dr. Shelton’s records also indicate that

she was already prescribing Mr. Alston with Oxycontin,
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Flexeril and Percocet in an ongoing basis from no later than

March 31, 2008, and continuing through May 20, 2010, only

six weeks before the accident. (R. Exh. 1 p. 37.7 - 37.26)

Dr. Shelton began treating Mr. Alston with prescription

medication for back pain complaints in 2006. (R. Exh. 1 p.

37.1)

The respondent had agreed at least by January 17, 2011,

to provide the claimant a 30 hour refresher driving course.

(R. Exh. 2 p. 6) At the time of the hearing conducted on

August 16, 2011, the claimant had not yet undergone the

refresher driving course.  The claimant testified at one

point that he has not attended the school to date because he

is still on medication and has not been released by his

doctor. (T. 22) The claimant later testified that he is

currently unable to return to driving because of pain in his

stomach, because of nightmares, and because he still needs

to talk to someone about the truck. (T. 29) The claimant

also testified that he cannot validly operate a truck taking

pain medication. (T. 36) The claimant testified that his

back, neck and shoulders have all resolved. (T. 26-27) The

claimant testified that the pain he was experiencing at the

time of the hearing was in his stomach and in his left foot.

(T. 36)

Dr. Shelton authored a letter on August 4, 2011,

opining that Mr. Alston has not been cleared to return to

work because he has exhibited signs of disabling anxiety
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after the accident that has limited his ability to operate a

motor vehicle safely. (C. Exh. 1 p. 33) In addition, on

January 14, 2011, Dr. Shelton diagnosed Mr. Alston with an

umbilical hernia, and opined that this diagnosis is very

likely secondary to blunt force trauma from his motor

vehicle accident since the patient denied any heavy lifting.

(C. Exh. 1 p. 21)

In the present claim, Mr. Alston seeks additional

temporary disability compensation from January 14, 2011,

continuing to a date yet to be determined. (T. 6) Mr. Alston

seeks benefits for his diagnosed hernia, additional

treatment for his diagnosed anxiety, and appropriate

benefits for a left foot injury.  The respondents deny that

Mr. Alston sustained a compensable hernia, a compensable

psychological injury or a compensable left foot injury,

although the respondents remain willing to provide Mr.

Alston a refresher driving course. (T. 5)

Issue 1: Compensable Left Foot Injury 

To prove the occurrence of an allegedly compensable

foot injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant

must establish by a preponderance of the evidence: (1) that

an injury occurred arising out of and in the scope of

employment; (2) that the injury caused internal or external

harm to the body which required medical services or resulted

in disability or death; (3) that the injury is established
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by medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102(16); and (4) that the

injury was caused by a specific incident and is identifiable

by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997). 

     In the present case, Mr. Alston testified at the

hearing conducted on August 16, 2011, that he was

experiencing numbness and sharp pains, and that at that

time, his left foot had been giving him problems for about

two months. (T. 32) 

I find on this record that Mr. Alston has failed to

prove by a preponderance of the evidence that the existence

of his alleged left foot injury is supported by objective

medical findings.  The first medical notation of left foot

complaints is contained in Dr. Shelton’s May 16, 2011,

report, some ten months after the accident. (C. Exh. 1 p.

29) Dr. Shelton’s report contains only subjective

complaints, and no objective findings that would support the

existence of any type of foot injury as required by Arkansas

Code Annotated section 11-9-102(4)(D).  

I also find that the claimant has failed to establish

any causal connection between the 2010 trucking accident and

his 2011 foot complaints because of (1) the ten month lapse

in time between the accident and the first notation of foot

symptoms, (2) the lack of evidence of any left foot trauma

documented in the emergency room reports of July 8-9, 2010,
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and (3) the lack of any credible evidence, by medical

opinion or otherwise, supporting an inference or finding

that the claimant’s 2011 foot symptoms are caused by some

type of injury sustained in July of 2010 that did not

manifest until ten months after the trucking accident.  The

claimant has therefore failed to establish that he sustained

a compensable left foot injury.

Issue 2: Compensable Hernia Injury

In order to prove that a hernia is compensable, a

claimant must satisfy all of the requirements of Ark. Code

Ann. § 11-9-523(a) which requires:

1. That the occurrence of the hernia immediately
followed as a result of sudden effort, severe
strain, or the application of force to the
abdominal wall;

2. That there was severe pain in the hernial region;

3. That the pain caused the employee to cease work
immediately;

4. That notice of the occurrence was given to the
employer within forty-eight(48) hours thereafter;
and

5. That the physical distress following the
occurrence of the hernia was such as to require
the attendance of a licensed physician within
seventy-two(72) hours after the occurrence.

In the present case, the medical records from the

DeKalb Regional Medical Center on July 8-9, 2010, contain no

indication that the claimant experienced any pain in the

hernial region, severe or otherwise, during and after the

accident.  To the contrary, a gastrointestinal examination
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at that time indicated a normal appearing abdomen with no

tenderness elicited on palpation of the claimant’s abdomen. 

The claimant rated his pain as a “0” on a one to ten scale.

(R. Exh. 1 p. 44) Because I find this medical report more

persuasive than the claimant’s hearing testimony regarding

his abdominal symptoms, or lack thereof, immediately

following the accident, I find that the claimant failed to

establish that he experienced severe pain in the hernial

region during or shortly after the accident, or that any 

abdominal pain caused or contributed to the claimant’s

cessation of work in any way within the first several months

after the accident.

I also note that the claimant first sought emergency

room medical treatment for severe abdominal pain after the

July accident when he went to St. Francis Hospital on

December 23, 2010.  At that time, the claimant reported that

his symptoms began one week earlier, and the claimant was

initially diagnosed with symptoms associated with his

chronic pancreatitis. (R. Exh. 1 p. 166, 168) The claimant

followed up with Dr. Shannon Anzivino on January 5, 2011,

with Dr. Shelton on January 14, 2011, and on January 28,

2011, and was seen again at the St. Francis Hospital on

February 11, 2011.  Dr. Shelton was the first physician to

diagnose an umbilical hernia on January 14, 2011. (R. Exh. 1

p. 182) Both Dr. Shelton and the physicians at St. Francis

Hospital diagnosed the claimant with an umbilical hernia,
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and Dr. Shelton indicated on March 25, 2011, that the

herniation was reducible. (R. Exh. 1 p. 205) Under these

circumstances, the claimant also clearly did not provide his

employer with notice of any type of alleged abdominal injury

within 48 hours of his accident in July, and I find based on

his emergency room records that he had no physical distress

in the abdominal area within 72 hours after the accident so

as to require the attendance of a licensed physician for

abdominal distress.

With regard to the respondent’s suggestion that the

claimant does not even have an umbilical hernia, Dr.

Shelton’s medical records persuade me that Mr. Alston had

developed signs and symptoms of an umbilical hernia at least

by January 14, 2011, and that the hernia was reducible as of

March 25, 2011. However, whereas Dr. Shelton has attributed

the hernia to the trucking accident, I find more persuasive

the history at St. Francis Medical Center in December of

2010 that the claimant’s abdominal symptoms started one week

earlier.

In assessing how much weight to accord Dr. Shelton’s

opinion that the hernia she diagnosed in January of 2011 was

likely caused by trauma in the 2010 trucking accident

because the claimant had denied heavy lifting, I note that

as recently before the accident as May 20, 2010, Dr. Shelton

documented symptoms including mild abdomen pain, shoulder

pain, and back pain, and I again note that Dr. Shelton has
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been providing Mr. Alston prescription pain medication

routinely from 2008 through May 20, 2010. (R. Exh. 1 p.

37.26 and 37.7-37.26) I also note that on February 3, 2010,

Dr. Shelton recorded a history of the claimant experiencing

upper back and leg pain possibly from lifting, and noting

that the claimant worked as a driver and a mover for a

moving company. (R. Exh. 1 p. 21) 

In addition, I see no indication in the contemporaneous

emergency room reports from DeKalb Regional Medical Center

indicating either that the claimant sustained abdominal

trauma in the accident or that he had to have the steering

wheel cut out, as he testified. Those reports instead

indicate only that the claimant was wearing his lap/shoulder

belt, that the airbag deployed, and that the claimant exited

the vehicle with minimal assistance. (R. Exh. 1 p. 48) 

These reports are consistent with the claimant having

experienced some degree of force to the abdominal area

during the accident. 

However, I accord Dr. Shelton’s causation opinion

little weight and I find that the claimant has failed to

establish by a preponderance of the evidence that his

umbilical hernia followed as a result of application of

force in the accident in light of (1) the evidence that the

claimant was both a driver and a mover for his previous

employer through June of 2010 and was complaining of back

and leg pain possibly from lifting as a mover in February of
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2010, (2) the notation of abdominal pain being present in

Dr. Shelton’s report of May 20, 2010, (3) the notation of no

abdominal tenderness or pain in the emergency room on the

night/early morning following the accident, (4) the lack of

any severe pain documented in the medical records after July

of 2010 until December of 2010, and (5) the lack of

diagnosis of an umbilical hernia until January of 2011.  

Consequently, for the reasons discussed herein, I find

that the claimant has failed to establish by a preponderance

of the credible evidence any of the five requirements

necessary to establish a compensable hernia listed in

Arkansas Code Annotated section 11-9-523.  Consequently, I

find that the claimant has failed to establish that the

respondent is liable for treatment of his umbilical hernia.

Issue 3: Benefits For Anxiety Disorder/Post-Traumatic  
  Stress Disorder

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,
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924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000). In addition, Arkansas

Code Annotated section 11-9-113(a) provides:

(a)(1) A mental injury or illness is not a
compensable injury unless it is caused by physical
injury to the employee’s body, and shall not be
considered an injury arising out of and in the
course of employment or compensable unless it is
demonstrated by a preponderance of the evidence;
provided, however, that this injury limitation
shall not apply to any victim of a crime of
violence.

(2) No mental injury or illness under this section
shall be compensable unless it is also diagnosed
by a licenced psychiatrist or psychologist and
unless the diagnosis of the condition meets the
criteria established in the most current issue of
the Diagnostic and Statistical Manual of Mental
Disorders.

Applying these provisions, the Arkansas Courts have

identified at least four ways that an injured worker can be

entitled to benefits for alleged psychological consequences

of work related events.  First, an injured worker can be

entitled to psychiatric treatment for a compensable physical

injury, without the necessity of establishing the existence

of a compensable mental injury under Arkansas Code Annotated

Section 11-9-113, if the compensable physical injury

exacerbates pre-existing mental health issues.  Aegon

Insurance USA v. Durham-Gilpatrick, 2010 Ark. App. 826, ___

S.W.3d ___.

Second, an injured worker who experiences mental

distress after an accident is entitled to a psychological

evaluation by a licensed psychiatrist or psychologist at the
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employer’s expense in order to determine whether the mental

distress is the result of physical injuries sustained in the

accident.  Terrell v. Arkansas Trucking Service, Inc., 60

Ark. App. 93, 959 S.W.2d. 70 (1998).  

Third, the injured worker can establish the

requirements of a compensable mental injury under Section

11-9-113 involving circumstances where the injured worker is

the victim of a crime of violence.  See Grocery v. Glass, 70

Ark. App. 222, 16 S.W.3d 289 (2000); Marshall v. Madison

County, 81 Ark. App. 57, 98 S.W.3d 452 (2003).

Fourth, an injured worker can establish the

requirements of a compensable mental injury under Section

11-9-113 involving circumstances where the injured worker is

not the victim of a crime of violence.  Amlease, Inc. v.

Kuligowski, 59 Ark. App. 261, 957 S.W.2d 715 (1997).

In the present case, the documentary record indicates

that the respondents employed Genex Services, Inc. of

Memphis, Tennessee, to manage the claimant’s medical

services. (R. Exh. 1 p. 94A) Lisa Moses of Genex referred

the claimant for psychological evaluation to Neal Aronov,

Ph.D. (R. Exh. 1 p. 122) Dr. Aronov is a member of

Associates in Psychology and Psychiatry, also a Memphis

firm. (C. Exh. 1 p. 31)

Dr. Aronov initially diagnosed the claimant with

“300.00 Anxiety Disorder NOS Partial PTSD features”. (R.

Exh. 1 p. 122) Dr. Aronov’s letter of August 2, 2011,
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indicates that Dr. Aronov provided some treatment in an

attempt to prepare the claimant to return to truck driving,

and that the next phase of treatment would be a refresher

truck driving school. (C. Exh. 1 p. 31) However, Dr. Aronov

has never been able to complete his treatment plan because

the claimant has never undergone a refresher truck driving

course. (C. Exh. 1 p. 31) The respondent now denies that the

claimant sustained a compensable psychological injury and

denies liability for any psychological evaluation or

treatment in excess of what has already been provided,

except that the respondent remains willing to pay for a

three day refresher truck driving course. (T. 5)

     I note that Mr. Alston’s reported symptoms associated

with his diagnosed anxiety disorder have included

incontinence during sleep, poor sleep, sexual dysfunction,

withdrawal, avoidance of motor vehicles, nightmares,

anxiety, being depressed, flat, guarded and tense. (R. Exh.

1 p. 122) After reviewing the claimant’s hearing testimony

and the documentary evidence in the record, I see no

indication in the record that Mr. Alston was experiencing

symptoms of his diagnosed anxiety disorder at any point

before the accident on July 8, 2010.  Consequently, I

conclude that the greater weight of the evidence establishes

that the claimant’s diagnosed anxiety disorder after July 8,

2010, is not an exacerbation of a preexisting mental health

issue.  I therefore find the circumstances in the present
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case distinguishable from the circumstances presented in

Aegon Insurance USA v. Durham-Gilpatrick, 2010 Ark. App.

826, ___ S.W.3d ___.     

     I also find this case distinguishable from the

circumstances presented in Terrell v. Arkansas Trucking

Service, Inc., 60 Ark. App. 93, 959 S.W.2d 70 (1998), where

the employer refused to provide a psychological evaluation

recommended by a treating physician.  Here, Genex in fact

engaged the services of Dr. Aronov to perform a

psychological evaluation as recommended by Dr. Tabor on

August 31, 2010. (R. Exh. 1 p. 110) Although the

respondent’s attorney questioned at the hearing whether Dr.

Aronov is licensed within the meaning of Section 11-9-113,

and argued that the claimant has the burden of proof of

appropriate licensing, I am persuaded that a preponderance

of the evidence in the record indicates that Dr. Aronov

satisfies any applicable Tennessee licensing requirements

since (1) Genex is located in Memphis, (2) Dr. Aronov’s

group is located in Memphis, (3) Genex engaged the services

of Dr. Aronov on behalf of the respondent, (4) under Section

11-9-113 and the Court’s decision in Terrell, Genex had a

statutory duty to engage the services of a licensed

psychiatrist or psychologist, and (5) the respondent failed

to identify or make an issue before the hearing of any

specific Tennessee licensing requirements that Dr. Aronov

arguably fails to satisfy.
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I also note that the claimant has not alleged, nor does

the record indicate, that the claimant is the victim of a

crime of violence.  Consequently, I find that in order for

the claimant to be entitled to any additional psychological

treatment for his diagnosed anxiety, he must establish

pursuant to Section 11-9-113(a) that he sustained a mental

injury or illness caused by physical injury to his body and

that the mental injury or illness diagnosed by Dr. Aronov

meets the criteria established in the most current issue of

the Diagnostic and Statistical Manual of Mental Disorders. 

In making its determination, I note that the Commission is

obligated to review the Diagnostic and Statistical Manual of

Mental Disorders (DSM) even if that manual is not included

in the hearing record.  Polk County v. Jones, 74 Ark. App.

159, 47 S.W.3d 904 (2001)

In the present case, I note that the most current issue

of the DSM is the Text Revised Fourth Edition (DSM-IV-TR). 

I note that Dr. Aronov’s September 14, 2010, report

indicates that his diagnostic impression was with regard to

the DSM-IV or the ICD-9CM (ital) (R. Exh. 1 p. 122) I note

that Dr. Aronov’s diagnosis of 300.00 Anxiety Disorder NOS

appears to be an abbreviated diagnosis of “300.00 Anxiety

Disorder Not Otherwise Specified” described on page 484 of

the DSM-IV-TR which states in part:

This category includes disorders with prominent anxiety
or phobic avoidance that do no meet criteria for any
specific Anxiety Disorder, Adjustment Disorder With
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Anxiety, or Adjustment Disorder With Mixed Anxiety and
Depressed Mood. (DSM-IV-TR p. 484)

This explanation sheds light on Dr. Aronov’s full diagnosis

which again was “300.00 Anxiety Disorder NOS Partial PTSD

features”. (emphasis added) Dr. Aronov’s report indicates

that the claimant’s mood at the time of diagnosis was both

anxious and depressed, and that he was experiencing a phobic

avoidance of large trucks. (R. Exh. 1 p. 122) Since Dr.

Aronov concluded the claimant was anxious and phobic about

trucks, but possessed only partial post-traumatic stress

disorder features, I conclude that Dr. Aronov’s diagnosis

meets the diagnostic criteria enunciated for “anxiety

disorder not otherwise specified” contained on page 484 of

the most recent issue of the DSM.

However, I find that the claimant has failed to

establish by a preponderance of the credible evidence that

his anxiety disorder was caused by a physical injury as

required by Section 11-9-113(a)(1).  In reaching this

conclusion, I note that the only medical condition even

mentioned in Dr. Aronov’s reports is the claimant’s

pancreatitis which is unrelated to and preexisted the

claimant’s trucking accident.  I note that Dr. Aronov has

given no indication in his reports or his diagnosis that the

diagnosed anxiety disorder is related to any physical injury

sustained in the trucking accident, and I note that anxiety

disorder due to a medical condition carries a diagnosis
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1Dekalb Regional Medical Center emergency room reports
indicate that Mr. Alston was first assessed after the
accident on July 8, 2010, at 7:15 p.m, and received his
discharge instructions by 26 minutes after midnight after
numerous diagnostic tests. (R. Exh. 1 p. 44 - 50) 

under the DSM-IV-TR of “293.84 Anxiety Disorder due to a

general medical condition”. (DSM-IV-TR p. 476)  

     The claimant had the burden of establishing by a

preponderance of the evidence that he sustained a mental

injury or illness caused by a physical injury.  Ark. Code

Ann. § 11-9-113(a)(1).  Here, Dr. Aronov indicated that the

claimant’s phobia involved driving, but in no way attributed

the phobia or anxiety to any physical injuries from the

accident.  In considering the non-medical evidence, I note

that the claimant’s initial diagnoses at the emergency room

were such that he was treated and then released within just

a few hours.1 In his hearing testimony, the claimant

indicated that his physical injuries have resolved, and in

describing the accident and his subsequent fear of driving,

the claimant gave no indication that his anxiety or his fear

of driving are related to any thoughts or memories of any

physical injuries that he sustained in the accident.  The

claimant instead testified that his anxiety related to

mental visions of having killed people in the accident, even

though apparently no one else was involved in the accident.

(T. 20 - 21)
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I find that the claimant’s anxiety associated with

visions of having killed someone in the accident is quite

similar to the situation previously presented to the

Arkansas Court of Appeals in Amlease, Inc. v. Kuligowski, 59

Ark. App. 261, 957 S.W.2d 715 (1997).  In Kuligowski, a

truck driver developed post-traumatic stress syndrome after

a trucking accident.  Although the Commission found the

post-traumatic stress disorder compensable, the Court of

Appeals reversed, finding that the evidence failed to

establish that Kuligowski’s post-traumatic stress disorder

was caused by any physical injury sustained in the accident. 

Instead, the evidence indicated that Kuligowski’s

psychological stress was the result of another individual

dying in the accident, and not as a result of physical

injuries that Kuligowski sustained.  The Court reached this

conclusion based on medical opinion and based on

Kuligowski’s hearing testimony.

Likewise, in the present case, the claimant’s hearing

testimony appears to relate his mental anguish to recurrent

visions of possibly killing someone else in the accident,

and not to any physical injuries that he might have

sustained himself.  Consequently, I find that the claimant

has failed to establish that his diagnosed anxiety disorder

with partial post-traumatic stress disorder features was

caused by a physical injury.  I therefore conclude that the



21GARRY ALSTON - G005818

claimant has failed to establish that he sustained a

compensable mental injury.

Issue 4: Additional Temporary Disability Compensation  
     After January 13, 2011

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, I find that the preponderance of

the credible evidence establishes that the claimant’s

healing period for his compensable physical injuries ended

at least by January 13, 2011, so that he cannot be entitled

to any period of temporary disability compensation after

that date.

 The evidence that I find most persuasive on when the

claimant’s healing period ended for his compensable physical

injuries is the medical reports on that subject prepared by

the claimant’s treating orthopedist, Dr. Tabor.  On

December 15, 2010, Dr. Tabor reviewed the claimant’s latest

diagnostic test results, checked for range of motion,

neurological deficits and orthopedic deficits.  Dr. Tabor
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determined that there was no basis for further treatment, no

permanent physical impairment, and that the claimant could

return to full duty work from an orthopedic standpoint. (R.

Exh. 1 p. 160)

In relying on Dr. Tabor’s opinions to determine the end

of the claimant’s healing period, I recognize that Dr.

Shelton prescribed the claimant muscle relaxers and pain

medications after December 15, 2010, and I recognize that

Dr. Shelton has opined as recently as August 4, 2011, that

the claimant has not been cleared to return to work, cannot

return to driving safely, and that his treatment at present

is incomplete. (C. Exh. 1 p. 33)

On these points, I first note that Dr. Aronov by

December 15, 2010, was requesting that Dr. Shelton take the

claimant off Percocet medication, so that he could take a

refresher driving course. (R. Exh. 1 p. 157) However, Dr. 

Shelton never took the claimant off of Percocet thereafter

according to her medical records in evidence.

In addition, I note that the prescription pain

medication and muscle relaxers that Dr. Shelton began

prescribing Mr. Alston on August 16, 2010, after the

accident, are the same prescription medication and muscle

relaxers that Dr. Shelton had been prescribing Mr. Alston

continuously from March of 2008 through May of 2010, i.e.,

for an extended period before the accident. (R. Exh. 1 p.

37.7 - 37.26) I note that Mr. Alston was under the care of
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Dr. Tabor for his work injuries in August of 2010 when Dr.

Shelton first prescribed pain medication and muscle relaxers

after the accident. (R. Exh. 1 p. 95-104) I also note that

according to Mr. Alston’s employment records in evidence,

Mr. Alston worked as a driver (and some as a mover) almost

without break for the entire period between 2008 and May of

2010 when Dr. Shelton was prescribing Mr. Alston pain

medication and muscle relaxers for “back pain.”

Finally, I note that Dr. Tabor made reference to Dr.

Shelton’s prescriptions for pain medication in his

December 1, 2010, report. Dr. Tabor noted that Mr. Alston

had been getting pain medication from Dr. Shelton.  However,

Dr. Tabor indicated that he could find no reason for

prescribing pain medication for Mr. Alston at that time. 

Dr. Tabor opined that Mr. Alston should be using Tylenol in

light of his pancreatitis. (R. Exh. 1 p. 145)

In light of the evidence that Dr. Shelton had

previously been prescribing muscle relaxers and pain

medication for several years before the accident while the

claimant was a driver, that she began prescribing the same

medications shortly after the accident while the claimant

was under the care of an orthopedist, and in light of the

orthopedist’s conclusion in December of 2010 that there was

no reason to be prescribing the claimant prescription

medication, I conclude that Dr. Shelton’s prescriptions for

pain medication and muscle relaxers were not reasonably
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necessary to treat the claimant’s orthopedic injuries

sustained on July 8, 2010.  Therefore, her prescriptions

could not have extended the healing period for his

compensable injuries beyond January 13, 2011, when the

respondents terminated his temporary disability

compensation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. On July 8, 2010, the relationship of employee-
employer-carrier-TPA existed between the parties. 

2. The appropriate weekly compensation benefits are
$319.00 for total disability and $239.00 for
permanent partial disability.

3. On July 8, 2010, the claimant sustained a
compensable injury to his neck.

4. There is no dispute over medical services until
January 21, 2011.

5. There is no dispute over temporary total
disability benefits accruing through January 13,
2011.

6. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable left foot injury.

7. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable umbilical hernia.  The claimant has
therefore failed to establish that any treatment
for that condition will be reasonably necessary
for treatment of his compensable injuries.

8. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable mental injury, and the preponderance
of the evidence establishes that the respondent
has already provided the claimant an evaluation by
a licensed psychologist.  The claimant has
therefore failed to establish that any additional
treatment by a psychologist or psychiatrist will
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be reasonably necessary for treatment of his
compensable injuries.

9. The claimant has failed to establish by a
preponderance of the evidence that he has
experienced any period of temporary disability
caused by his compensable injuries after
January 13, 2011.

 
ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


