
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F704031

BARBARA J. AKINS, EMPLOYEE CLAIMANT

FOUR CORNERS SERVICE CO.,
EMPLOYER RESPONDENT NO. 1

CYPRESS INSURANCE CO.,
INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED FEBRUARY 22, 2011

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE NEAL L. HART,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 were represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 waived appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

December 7, 2010, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on November 8, 2010.  This

Prehearing Order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the present time.  A copy of this Prehearing Order was

made Commission’s Exhibit No. 1 to the hearing record.

The following stipulations were submitted by the

parties in the Prehearing Order and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee/employer/carrier relationship existed
on February 20, 2007, when the claimant sustained
a compensable injury.  
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3. The claimant’s average weekly wage was $386.15,
which entitled her to compensation rates of
$257/193.

4. The claimant reached maximum medical improvement
at the end of her healing period on August 7,
2009.

5. Claimant was assigned a 16% anatomical impairment
rating by Dr. Schlesinger on August 7, 2009. 
Respondent No. 1 has paid that rating.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Permanent total disability.

2. Wage loss disability. 

3. Attorney’s fees.

Respondents No. 1:

1. Wage loss/PTD.

2. Attorney’s fees.

Respondent No. 2:

1. The Death and Permanent Total Disability Trust
Fund defers to the outcome of litigation.

The record consists of the transcript of the hearing

conducted on December 7, 2010, and the exhibits contained

therein.  

DISCUSSION

The claimant contends that she has been rendered

permanently and totally disabled, or in the alternative, has

suffered wage loss disability, as a result of a compensable
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low back injury that she sustained while performing

janitorial services for Four Corners Service Company on

February 20, 2007.  (Comm. Exh. 1 p. 3)  As a result of that

injury, Dr. Scott Schlesinger, a neurosurgeon, performed two

surgeries at the L5-S1 level of the claimant’s spine: a

transforaminal microdecompression and discectomy performed

on August 7, 2007, and then a fusion surgery performed on

September 24, 2008.  (Cl. Exh. 1 p. 15, 24)

Dr. Schlesinger deemed the claimant at maximum medical

improvement for her injury on August 7, 2009.  (Cl. Exh. 1

p. 32)  Dr. Schlesinger assigned the claimant a 16%

permanent anatomical impairment rated to the whole body as a

result of her injury and two surgeries, and Respondents No.

1 accepted and paid that rating.  (Comm. Exh. 1 p. 2)

The claimant was 69 years old when she got hurt in 2007

and was 73 years old at the time of the hearing conducted on

December 7, 2010.  (T. 7, 21)  The claimant worked light

duty for a period after her injury but before Dr.

Schlesinger’s first surgery.  (28-29)  However, the claimant

has not returned to work, applied for work, or looked for

work since Dr. Schlesinger’s first surgery.  (T. 29)  The

claimant also testified that she has no idea of any jobs

where they are hiring people 73 years old.  (T. 49)  The

claimant testified that she is in constant pain and that she

is therefore not really thinking about getting a job.  (T.

47)  Respondents No. 1 contend that the claimant has retired
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due to her age and has experienced no wage loss disability

as a result of her injury.  (Comm. Exh. 1 p. 3)  Respondent

No. 2 defers to the outcome of litigation.  (Comm. Exh. 1 p.

2)

The claimant has a high school education and one year

of junior college. (T. 7)  The claimant testified that she

has a computer at home but that the computer was for a

granddaughter and that the claimant does not know how to use

it.  (T. 8)

The claimant testified that her work history includes

work as a bank clerk for three years in the 1970's.  In that

job, her duties included getting the mail and going around

getting different things.  The claimant agreed that this was

basically a desk job.  (T11-12)  In the 1980's the claimant

worked for several years as a security guard.  Her duties

required alternate sitting and walking and involved watching

security cameras, checking deliveries and checking the

floors.  (T. 12-13)

For the last ten to fifteen years before her injury,

the claimant was involved in janitorial work, first as a

supervisor and later as part of a two person janitorial

team.  As a supervisor, the claimant supervised 15 to 20

people, including doing paperwork, making schedules,

ordering supplies, making sure the employees were there, and

making sure the employees got their work done in their

required four hours.  (T. 14-15) 
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The claimant began actually performing the janitorial

work herself (rather than supervising) in approximately

2001.  She made coffee, and dusted and pulled trash, but she

did not clean floors, vacuum, or haul trash.  (T. 18-19) 

The claimant testified that most of the jobs she has had in

her life have been light duty jobs until her last job as a

janitor.  (T. 20)  The claimant testified that she earned

about eight to eight and one-half dollars per hour as a bank

clerk and as a security guard, and ten dollars per hour as a

janitor. (T. 12, 13, 18)

The claimant testified that she began to draw her

Social Security retirement benefits when she was 63 years

old, and she continued to work because she did not see any

point in retiring at that time and because she did not

receive enough from Social Security to pay her bills.  (T.

21-22)  The claimant draws $691 per month in Social Security

benefits.  (T. 417)  She last received workers’ compensation

benefits at the rate of $368 every two weeks in August of

2010.  (T. 53)

The claimant testified that after her two surgeries by

Dr. Schlesinger she was not interested in pursuing a

possible spinal cord stimulator or nerve root block

treatment.  (T. 27)  She instead came under the care of Dr.

William Ackerman, a pain management specialist.  (T. 28)  

The claimant now sees Dr. Ackerman once per month.  (T. 40)  

The claimant testified that at the time of the hearing her
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pain level was an eight on a scale of one to ten, and never

gets better.  (T. 37)  Dr. Ackerman’s report in the record

from July 26, 2010, opines that the claimant has sufficient

pathology to warrant continuation of opioid therapy.  In

addition, Dr. Ackerman opined that the claimant will not

return to gainful employment.  (Cl. Exh. 1 p. 36)  The

claimant testified, however, that she does not take the

opiates that Dr. Ackerman prescribes to her except sometimes

to help her sleep at night.  (T. 32)  Dr. Wayne Bruffett

opined in part in an independent medical evaluation

performed on September 29, 2010, that given her age, it

appeared doubtful that the claimant is going to be capable

of any long-term gainful employment.  (C. Exh. 1 p. 37)      

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Arkansas Code Annotated section 11-9-522.  Permanent

disability compensation is paid where the permanent effects

of a work-related injury incapacitate the worker from

earning the wages which the worker was receiving at the time

of the injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be
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expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent. If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).

Arkansas Code Annotated section 11-9-519(e)(1) states:

“Permanent total disability” means inability, because
of compensable injury or occupational disease, to earn
any meaningful wages in the same or other employment.

In addition, Arkansas Code Annotated section

11-9-102(4)(F)(ii) provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.
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"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).

In the present case, I find that the claimant has

failed to establish by the preponderance of the evidence

that she is incapable because of her compensable injury of

earning any meaningful wages in the same or other

employment.  In reaching this conclusion, I am persuaded by

the claimant’s most recent functional capacity evaluation

which was a valid study and which indicated that the

claimant is currently in the sedentary work classification. 

(Comm. Exh. 1 p. 33)  I am also persuaded by the claimant’s

work history of light duty work spanning several decades as

a bank clerk, in security, and in janitorial management. 

Finally, I am persuaded by the claimant’s candid

acknowledgment at the hearing that she does not use the

opiates prescribed to her for pain management during her

normal day.  Given the claimant’s long work history in work

environments involving sedentary to light duty work, her

transferrable job skills as a manager, her ability to manage

her residual pain during the day without using narcotics,

and given her long work history earning in the $8 per hour

to $10 per hour range, the claimant has not established by a

preponderance of the evidence that she is unable because of

her compensable injury to earn meaningful wages in the same

or other employment. 
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In reaching this conclusion, I recognize that Dr.

Bruffett considered it doubtful that the claimant is going

to be capable of any long-term employment.  However, I point

out that Dr. Bruffett based his doubts on the claimant’s age

not her injury.  (C. Exh. 1 p. 37)  Likewise, with regard to

Dr. Ackerman’s opinion in the record, I note that Dr.

Ackerman opined that the claimant will not return to gainful

employment, and not that the claimant cannot return to

gainful employment.  Dr. Tommy Love prepared an opinion on

July 22, 2008, and Dr. Love unequivocally opined that the

claimant is permanently and totally disabled for a

neurological problem.  However, I note that this opinion was

rendered after the claimant’s first surgery but before the

claimant’s second surgery performed by Dr. Schlesinger.  I

am not inclined to accord Dr. Love’s opinion any weight for

the disability issues presently before the Commission where,

as here, the issue is whether the claimant can currently

earn a meaningful wage, and not whether the claimant could

earn a meaningful wage before she underwent fusion surgery

and then recovered from that surgery.

However, even though I find that the claimant has

failed to establish that she is permanently and totally

disabled, I nevertheless find that the claimant has

established by a preponderance of the evidence that she has

experienced a substantial impairment to her wage earning

capacity as a result of her work related back injury. 



10BARBARA AKINS - F704031

Moreover, I note that the claimant’s ongoing right leg

radiculopathy associated with the right L5 nerve root was

confirmed by both edema of the right L5 nerve root indicated

by an MRI performed near the date in 2009 when Dr.

Schlesinger deemed the claimant at maximum medical

improvement, and by abnormal EMG/nerve conduction studies

performed at approximately the same time which indicated

both polyneuropathy and acute L5 radiculopathy.  (C. Exh. 1

p. 31)  I note that the claimant also experiences a number

of other medical conditions, including her polyneuropathy. 

However, the only physician who has addressed the potential

significance of the peripheral neuropathy in an opinion in

the record is Dr. Bruffett, who opined on September 29,

2010, that he did not feel that the claimant’s current

complaints are related significantly to her peripheral

neuropathy.  (C. Exh. 1 p. 37)  Consequently, I find that

the claimant has established by a preponderance of the

evidence that the back pain and right leg symptoms

associated with her work related back injury (rather than

her polyneuropathy and other medical conditions which are

controlled with medication) are the major cause of her wage

loss disability at issue in this claim.

After considering the claimant’s age, her education and

work experience, the nature and extent of her compensable

injury, and all other relevant facts, I find that the

claimant has sustained a 25% impairment to her wage earning 
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capacity in excess of the 16% permanent anatomical

impairment accepted and paid by Respondents No. 1.  

In reaching this conclusion, I recognize that at 69

years of age when she was injured, most of the claimant’s

wage earning years were behind her when she became injured. 

I have also considered that Dr. Bruffett’s opinion regarding

the claimant’s likely inability to engage in any further

long term employment was based on her age, rather than her

injury.  I have also considered the claimant’s admission at

the hearing that she does not have any idea of any jobs

where people who are 73 are being hired, and in considering

Respondents No. 1's contention that the claimant has simply

retired, I recognize again that the claimant has conceded

that she has made no effort to look for work since she last

worked before her first surgery.

Nevertheless, I point out that the claimant had no

incentive to retire when she became injured since she has

only herself in the household for income, since her Social

Security retirement check is only $691 per month, since she

is only in the fifth year of a thirty year home mortgage,

and since her home mortgage payment (without consideration

of her insurance, food, utilities and other living expenses)

was previously $386 per month before recently increasing to

$432.70 per month.  (T. 41, 52)  Based on the claimant’s

work history and her financial situation when she became

injured in 2007, I am satisfied that, but for her work
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related injury in 2007, the claimant had the incentive and

motivation to continue working rather than retiring. 

Consequently, while I see some evidence from the claimant’s

testimony that supports the contention of Respondents No. 1

that she is now likely retired, I am not persuaded that this

exceptional lady would be retired now had she not sustained

her disabling injury while performing janitorial work for

Respondents No. 1.  Again, under these circumstances, I find

that the major cause of the 25% wage loss disability awarded

herein is the claimant’s compensable back injury and right

leg radiculopathy, and not the process of aging, her

diagnosed polyneuropathy, or her other medical conditions

which are controlled by medication.               

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The employee/employer/carrier relationship existed
on February 20, 2007, when the claimant sustained
a compensable injury.  

3. The claimant’s average weekly wage was $386.15,
which entitled her to compensation rates of
$257/193.

4. The claimant reached maximum medical improvement
at the end of her healing period on August 7,
2009.

5. The claimant was assigned a 16% anatomical
impairment rating by Dr. Schlesinger on August 7,
2009.  Respondent No. 1 has paid that rating.

6. The claimant has failed to establish that she is
permanently and totally disabled.  The claimant is
entitled to benefits for a 25% impairment to her
wage earning capacity in excess of the 16%
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permanent anatomical impairment accepted and paid
by Respondents No. 1. 

AWARD

Respondents No. 1 are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

A claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is normally to be paid by the claimant and one-half to

be paid by the respondents pursuant to Ark. Code Ann. § 11-

9-715 and in accordance with Death & Permanent Total

Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002).  However, in the present case, the claimant’s

attorney has waived his entitlement to the claimant’s one-

half of the attorney’s fee.  Consequently, Respondents No. 1

are directed not to withhold the claimant’s one-half fee

from the benefits awarded herein.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


