
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G003563/G007161

JUDY WILLIAMS, Employee  CLAIMANT

BOSTON SCIENTIFIC CORPORATION, Employer  RESPONDENT

LIBERTY MUTUAL INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED DECEMBER 7, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by JOE BYARS, Attorney, Fort Smith, Arkansas.

Respondents represented by DAVID JONES, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 1, 2010, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on September 30, 2010, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.  The employee/employer/carrier relationship existed among the parties on

September 17, 2009 and April 23, 2010.

3.   The claimant was earning sufficient wages to entitle her to the maximum

compensation rates of $562.00 for total disability and $422.00 for permanent partial

disability benefits.

4.   Respondents have controverted these claims in their entirety.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Compensability of injuries to claimant’s back on September 17, 2009 and April

23, 2010.

2.   Related medical.

3.   Temporary total disability.

4.   Attorney fee.

5.   Notice.

The claimant contends she injured her back on September 17, 2009 while lifting a

pacemaker programmer from a cart.  She also contends she suffered a compensable injury

to her back on April 23, 2010.  Claimant requests the payment of medical, temporary total

disability, and an attorney’s fee.

The respondents contend that claimant did not suffer a compensable injury on

September 17, 2009 and that it did not receive notice of said injury.  In addition,

respondents contend claimant did not sustain a compensable injury as she was  not within

the course and scope of her employment nor performing any type of employment services

on behalf of the respondent employer at the time of the April 23, 2010 incident.

Specifically, respondents contend that claimant was at the hospital in question assisting

with the discharge of her mother-in-law and was apparently running to her vehicle in rainy

conditions and fell, causing the various injuries alleged.  Claimant was not scheduled to

be at that facility on that date, was at the hospital on a personal basis, and not in the

course and scope of her employment nor in any way performing employment services,

incidental or otherwise.   Finally, respondents contend they would be entitled to an offset

for the group health benefits previously paid on claimant’s behalf and they would be

entitled to an offset for group disability benefits and/or unemployment benefits paid to

claimant, should any said benefits have been paid. 

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the
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testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 30, 2010, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her back while employed by respondent on

September 17, 2009.

3.   Claimant failed to provide respondent notice of the September 17, 2009 injury

until after April 23, 2010; therefore, pursuant to A.C.A. §11-9-701 respondent is not liable

for benefits prior to that time.

4.   Claimant did not suffer a compensable injury on April 23, 2010, because she

was not engaged in employment services at the time of her injury.   

FACTUAL BACKGROUND

The claimant works as a senior field clinical representative for the respondent in its

cardiac and vascular division.  Claimant’s job duties include going to physicians’ clinics

and checking on devices which have been installed in patients such as pacemakers and

defibrillators.  In addition, claimant also attends surgical procedures to assist in the

implantation and programming of these devices.  Claimant does not have an office, but

instead goes back and forth between various clinics and hospitals in the performance of

her job.  

Another employee of the respondent is Pat Talbott who is employed by the

respondent as its principal sales representative in the Fort Smith area.  Talbott testified
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that he and the claimant worked together to cover service and technical needs for cardiac

rhythm and management division in the respondent’s Fort Smith territory.

The supervisor of both claimant and Talbott is Kevin MacKenzie who is the regional

sales manager for respondent and is based in Little Rock.  According to MacKenzie,

Talbott and claimant are essentially co-employees who coordinate their respective job

duties.  

On September 17, 2009, the claimant was at a cardiology clinic checking devices

of patients.  Claimant was in the process of lifting a programmer from a rack on a cart

when she felt a sudden pain in her low back.  Claimant was unable to work the remainder

of that day and sought medical treatment the next week after mentioning her problems to

a physician in a clinic she was servicing.  That physician ordered an MRI scan which

revealed a disc protrusion at L5-S1 without nerve root or canal compromise.  Claimant was

subsequently evaluated by Dr. Miller in Dr. Swicegood’s office and underwent a series of

three injections in her lumbar spine.  According to claimant’s testimony her problems with

respect to this injury had resolved prior to April 2010.

In April 2010, the claimant’s mother-in-law underwent the implantation of a

pacemaker at St. Edward’s Hospital.  According to Talbott, St. Edward’s is not an

institution with whom respondent does a great deal of business because St. Edward’s has

an exclusive contract with another vendor.  In fact, Talbott testified that they had only four

or five cases at St. Edward’s in the last three years.  However, because claimant’s mother-

in-law had requested a device from the respondent, a pacemaker from the respondent was

implanted.

On April 23, 2010, the claimant began her work day at Dr. Jagger’s clinic in Mercy

Tower which is across the road from St. Edward’s Hospital.  After she left that clinic she

called Talbott and informed him that prior to meeting him at Sparks Hospital she was going

to go by St. Edward’s to see her mother-in-law.  During this phone conversation, Talbott
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apparently asked claimant to check and make sure that St. Edward’s had everything it

needed for the completion of the purchase order of the pacemaker implanted in claimant’s

mother-in-law.

Claimant went to St. Edward’s but did not stop in the office of the administrator

because a representative from their competitor was in there.  Accordingly, she proceeded

to her mother-in-law’s room and while there received a telephone call and was provided

a purchase order number.  Because her mother-in-law was being discharged, claimant

went down in the elevator with her mother-in-law and sister-in-law and after her mother-in-

law was placed in the car, claimant was running to her car when she slipped and fell.  The

claimant scraped both palms of her hands, injured her left knee, and also had complaints

of low back pain.

Claimant’s initial medical treatment following this incident came from Dr. Carolyn

Dillard on April 27, 2010.  Dr. Dillard took claimant off work for a period beginning April 26,

2010 through May 6, 2010.  Claimant also underwent a CT scan of the lumbar spine on

April 27 which revealed a disc protrusion at L4-5 with mild canal stenosis.  In addition to

continuing treatment from Dr. Dillard, claimant also received additional treatment from Dr.

Miller who again provided lumbar epidural steroid injections.

On July 28, 2010, claimant was evaluated by Dr. Tomecek at the Oklahoma Spine

and Brain Institute.  Dr. Tomecek stated that in his opinion the claimant had a disc

protrusion at L5-S1 and he recommended treatment in the form of physical therapy and

another MRI scan.  In a report dated August 11, 2010, Dr. Tomecek stated that the MRI

scan revealed a disc herniation at L5-S1 with neural impingement and foraminal

encroachment.  Dr. Tomecek discussed surgery with the claimant at the time of that visit.

Claimant has filed these claims contending that she suffered compensable injuries

to her low back on September 17, 2009, and again on April 23, 2010.  
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ADJUDICATION

Claimant contends that she suffered compensable injuries to her low back while

lifting a programmer from a cart on September 17, 2009 and again as a result of a fall on

April 23, 2010.  Claimant’s claims are for specific injuries identifiable by time and place of

occurrence.  The Commission has stated in Henry Weaver v. Precision Packaging, Full

Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993,

the following must be shown in order to establish the compensability of an injury occurring

after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her low back on

September 17, 2009.  

During the hearing in this matter the respondent agreed to stipulate that an incident

occurred on September 17, 2009 when claimant was lifting a programmer.  As previously

noted, claimant testified that she was working at a clinic and while in the process of lifting

a programmer felt severe pain in her low back.  Claimant subsequently sought medical

treatment and underwent an MRI scan which revealed a disc protrusion at the L5-S1 level.

This constitutes medical evidence supported by objective findings establishing an injury.
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Accordingly, based upon the respondent’s stipulation, the claimant’s testimony

which I find to be credible, and the medical evidence presented, I find that claimant has

satisfied the elements of proving by a preponderance of the evidence that she suffered a

compensable injury to her low back while employed by respondent on September 17,

2009.

The respondent’s primary contention with regard to the September 17, 2009 injury

is a lack of notice.  Claimant testified that she did not call or text MacKenzie, her

supervisor, to report an injury on the day it occurred.  Claimant testified that she knew that

she was to contact MacKenzie if she were injured.  More importantly, claimant testified that

the first time any corporate individuals at the respondent knew about the September 17,

2009 incident was after the April 23, 2010 incident when she reported both injuries.

Likewise, MacKenzie testified that he did not learn of the September 17, 2009 incident until

after the incident on April 23, 2010.

A.C.A. §11-9-701(a)(1) states:

Unless an injury either renders the employee physically
or mentally unable to do so, or is made known to the
employer immediately after it occurs, the employee
shall report the injury to the employer on a form pre-
scribed or approved by the Workers’ Compensation
Commission and to a person or at a place specified
by the employer, and the employer shall not be
responsible for disability, medical, or other benefits
prior to receipt of the employee’s report of injury.

Subsection (b)(1) of A.C.A. §11-9-701 indicates that failure to provide notice is not

a bar to a claim if (A) the employer had knowledge of the injury or death; (B) if the

employee had no knowledge that the condition or disease arose out of or in the course of

the employment; or (C) the Commission excuses the failure on grounds that for some

satisfactory reason the notice could not be given.

In this particular case, the claimant failed to provide any notice of her September
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17, 2009 injury to the respondent until after the incident on April 23, 2010.  Claimant failed

to provide notice even though she acknowledged that she was supposed to report injuries

to MacKenzie.  I do not find that claimant’s failure to provide notice falls within any

exceptions set forth in the statute.  The claimant did have knowledge of her injury and she

had knowledge that the injury arose out of and in the course of her employment.

Furthermore, claimant has provided no satisfactory reason why notice of this injury could

not have been provided to the respondent.  

Accordingly, I find that claimant failed to provide notice of the September 17, 2009

injury to respondent until after April 23, 2010.  Therefore, pursuant to A.C.A. §11-9-701,

respondent is not liable for payment of any compensation benefits prior to that notice.  In

this particular case, that would include all benefits attributable to the September 17, 2009

injury since according to claimant’s testimony her condition with respect to that injury had

resolved prior to April 2010.

The next issue for consideration involves the injury of April 23, 2010.  As previously

noted, this injury occurred when claimant slipped and fell in a parking lot at St. Edward’s

Hospital while visiting her mother-in-law.  Respondent contends that this injury did not

occur while claimant was performing employment services.  

A compensable injury does not include an injury which was inflicted upon the

employee at a time when “employment services”  were not being performed.  A.C.A. §11-9-

102(4)(B)(iii).  The test in determining whether an employee was performing “employment

services” is the same test used to determine whether an employee was acting within “the

course of employment”.  Collins v. Excel Specialty Products, 347 Ark. 811, 69 S.W. 3d 14

(2002).  The test is whether the injury occurred within the time and space boundaries of

the employment, when the employee was carrying out the employer’s purpose or

advancing the employer’s interest, either directly or indirectly.  Collins, supra; Pifer v.

Single Source Transportation, 347 Ark. 851, 69 S.W. 3d 1 (2002).  
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In this particular case, claimant went to St. Edward’s Hospital after leaving a

physician’s clinic for the purpose of checking on her mother-in-law who had undergone

surgery the day before.  Before she went to St. Edward’s she contacted Talbott by

telephone and informed him of her plan.  During that telephone conversation, Talbott

indicated that since claimant was going to be at St. Edward’s she should go by an

administrator’s office and obtain a purchase order number for the pacemaker which had

been implanted in claimant’s mother-in-law.  In her post-hearing brief to the Commission,

claimant contends that one of the tasks performed by her at St. Edward’s on that day was

the obtaining of a purchase order for the respondent.  Therefore, claimant contends that

she was either directly or indirectly advancing her employer’s interest.  First, I believe it

is important to note that this was not the normal way the respondent obtained purchase

order numbers.  Talbott testified that purchase order numbers are normally handled either

electronically by e-mail or by telephone.  Talbott testified that he could never recall having

to get a number in person as opposed to by e-mail or telephone.  Talbott testified that

claimant was not sent to St. Edward’s to check on the purchase order number.

Specifically, he testified: “Prior to the conversation about her visiting her mother-in-law, I

had no plan or intent to actually send her or myself; actually have to go over to do that.”

It should be remembered that Talbot was not claimant’s supervisor.

Further, and more importantly, claimant did not obtain a purchase order number as

a result of her visit to St. Edward’s.  Claimant testified that after she arrived at St. Edward’s

she walked by the administrator’s office and saw that a representative from their competitor

was present in the administrator’s office; therefore, she went on to her mother-in-law’s

hospital room.  While claimant was in that room she received a phone call which provided

her with the purchase order number.  Claimant could have been anywhere at the time this

phone call was received and the fact that she was physically at St. Edward’s did not lead

to the phone call and her obtaining the purchase order number.  Furthermore, claimant’s
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injury did not occur at the time she was walking past the administrator’s office or even

while she was on the telephone receiving the purchase order number.  Instead, the fall did

not occur until sometime thereafter after claimant’s mother-in-law was discharged from the

hospital.

In support of her contention claimant cites the decision in Olsten Kimberly Quality

Care v. Pettey, 328 Ark. 381, 944 S.W. 2d 524 (1997).  In that case, the claimant was

traveling from her employer’s office to one of her employer’s clients to provide in-home

nursing services.  Prior to reaching that home the claimant was injured in an automobile

accident.  The court held that the employee in that case was carrying out the employer’s

purpose in traveling to the claimant’s home.  In this particular case, if claimant had in fact

already returned to her car and had been traveling to her next job assignment at Sparks

Hospital she would have been carrying out her employer’s purpose.  However, claimant

was not doing so at the time she fell.  

I also believe it is important to discuss the decision in Southwest Arkansas

Development Council v. Tidwell, 95 Ark. App. 27, 233 S.W. 3d 190 (2006).  In that

particular case, the claimant also worked as an in-home client service assistant providing

assisted living services for homebound individuals in South Arkansas.  After she had

provided services to one client, claimant was in the process of driving toward another

client’s home when she pulled off the highway into a convenience store parking lot to buy

a soft drink.  The claimant returned to her vehicle and as she was pulling out of the parking

lot back onto the highway her vehicle was struck by a truck and she sustained injuries.  In

its decision awarding benefits the Court noted that the deviation from her work had been

completed and that she had returned to her work duty at the time her car was struck.  In

this particular case, the claimant’s deviation had not quite ended.  Unlike the claimant in

Tidwell who was in her car pulling onto the highway, claimant had not yet returned to her

car, but instead was running toward her car when she slipped and fell.  I do not believe
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under these circumstances that claimant’s deviation from her normal job activities had

been completed.  While she may have been close to completing her deviation, she had not

yet done so.

In summary, I find that claimant was not performing employment services at the time

of her injury on April 23, 2010.  Claimant was in the hospital parking lot on April 23, 2010

because she had stopped at St. Edward’s Hospital to visit her mother-in-law.  Claimant’s

deviation from her work duties had not yet ended at the time of her fall.

ORDER

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered a compensable injury to her low back while employed by respondent on

September 17, 2009.  Claimant failed to provide notice of her injury to the respondent until

after April 23, 2010, after her condition had completely resolved.  Therefore, pursuant to

A.C.A. §11-9-701, respondent is not liable for payment of any compensation benefits prior

to the date it received notice.  In addition, I find that claimant was not performing

employment services at the time of her injury on April 23, 2010.  Therefore, her claim for

compensation benefits with respect to that injury is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $459.25.

IT IS SO ORDERED.

                                                                    
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


