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Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by JOSEPH H. PURVIS, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On December 15, 2009, the above captioned claim came on for a hearing at

Springdale ,Arkansas.   A pre-hearing conference was conducted on September 9, 2009,

and a pre-hearing order was filed on September 10, 2009.   A copy of the pre-hearing

order has been marked Commission's Exhibit #1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury in the form of a ruptured spleen

on August 1, 2006.

4.   The claimant was earning an average weekly wage of $496.77 which would

entitle him to compensation at the rate of $336.00 per week for total disability benefits and

$249.00 for permanent partial disability benefits.
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At the time of the hearing the claimant withdrew his stipulation with regard to the

average weekly wage.  In addition, respondent also agreed to pay claimant temporary total

disability benefits for the period of August 1, 2006 through September 17, 2006.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Temporary total disability benefits from May 20, 2009 through a date yet to be

determined.

2.   Medical treatment.

3.   Attorney fee.

At the time of the hearing claimant clarified that he was requesting temporary total

disability benefits from May 20, 2009 through June 25, 2009.

The claimant contends he is entitled to temporary total disability benefits beginning

May 20, 2009 and continuing through June 25, 2009.  Claimant also contends that

respondent is liable for medical treatment which is causally related to the compensable

injury.

The respondents contend the claimant is not entitled to any additional benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 9, 2009, and contained in a pre-hearing order filed September

10, 2009, are hereby accepted as fact with the exception of the stipulation regarding

claimant’s average weekly wage.

2.   Claimant has failed to prove by a preponderance of the evidence that he is
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entitled to additional medical treatment or temporary total disability benefits for his

compensable injury.

FACTUAL BACKGROUND

The claimant is a 58-year-old man who began working for the respondent in the fall

of 2004 as an over-the-road truck driver.  The parties have stipulated that claimant

suffered a compensable injury on July 31, 2006.  On that date, the claimant was in the

process of pulling a pin on his trailer to slide the wheels forward when he struck himself

in the abdomen with a tool he was using and his fist.  Claimant testified that he had some

immediate pain but that it went away until the next day when he began feeling nauseous.

On August 1, 2006 claimant was taken by ambulance to the hospital where he

underwent surgery in the form of a splenectomy to remove a ruptured spleen.  Claimant

was hospitalized for approximately eight days before he was discharged on August 9,

2006.

After his discharge, the claimant returned to work for the respondent as a truck

driver until sometime in January 2007.  Since that time the claimant has worked for other

employers and currently works in a call center for Sears Holding Corporation.

After his discharge on August 9, 2006, the next medical report reflecting an

evaluation of the claimant in the documentary evidence is dated September 18, 2008.  At

that time claimant was seeking medical treatment for complaints of a low grade fever which

had existed for three days and diarrhea.  Claimant sought medical treatment on that date

from Dr. Overton-Keary.  A CT scan of the claimant’s pelvis and abdomen were performed

which revealed a plural effusion in the area of the left lower lung and a collection of fluid

in the left upper quadrant of the abdomen.  Dr. Overton-Keary referred claimant to Dr.

Maire for an evaluation of the fluid in the abdominal area.  Dr. Maire initially recommended
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continued observation of the claimant since the fluid had decreased in size between

studies and claimant’s symptoms had improved.

When claimant continued to have symptoms and subsequent testing indicated that

the fluid had increased in size, a determination was made to determine the etiology of the

fluid mass.  This evaluation was performed by Dr. Maire and it was determined that the

claimant had a pancreatic leak.  Dr. Maire has treated claimant’s condition by inserting a

drain to remove the pancreatic fluid.

Claimant has filed this claim contending that he is entitled to additional medical

treatment and temporary total disability benefits for his compensable injury.

ADJUDICATION

Claimant contends that he is entitled to additional medical treatment and temporary

total disability benefits for his compensable injury.  Essentially, claimant contends that the

pancreatic leak from which he now suffers is causally related to the removal of his spleen

in August 2006.  Claimant has the burden of proving by a preponderance of the evidence

that he is entitled to additional medical treatment for his compensable injury.  Dalton v.

Allen Engineering Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).

The primary evidence in this case with regard to this issue is the medical opinions

of several physicians.  The Commission has the authority to accept or reject a medical

opinion and the authority to determine its medical soundness and probative force.  Green

Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W. 2d 692 (1999).  The Commission has

the duty of weighing the medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a question of fact for the Commission to

resolve.  Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W. 3d 848 (2001); CDI

Contractors v. McHale, 41 Ark. App. 57, 848 S.W. 2d 941 (1993).  

Claimant relies primarily upon the opinion of Dr. Overton-Keary in support of his
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claim.  Dr. Overton-Keary has opined that she believes that during the operation to remove

claimant’s spleen in August 2006 the claimant’s pancreas was accidentally nicked or cut

which eventually led to his symptoms in 2008.  At Dr. Overton-Keary’s deposition she

admitted that her opinion was based upon speculation and assumption due to the fact that

there was no other explanation for the leak in claimant’s pancreas.

Q. But we really don’t know what caused the problem
with the pancreas, do we?  We don’t know what caused
the problem, do we?

A. I am assuming.

***
Q. Okay, but, again, you are just speculating when 
you come to that conclusion; correct?

A. Right.  As to how else that this could have formed.

***
Q. You are just sort of speculating that it may have
come from when Dr. Sasso did the surgery two and a
half years before; is that correct?

A. Yes.

***
Q. So you are not prepared to say it was caused in
the August ‘06 surgery some two and three quarter years
prior, are you?

A. What do you mean?

Q. I mean, that didn’t cause the pancreatic leak, did
it?

A. The surgery?

Q. Yes, ma’am.

A. I don’t know how else he would have gotten it.

Q. All right.  Would it be fair to say, then, that you
don’t know how it had got - -

A. I don’t know how else he could have gotten it,
yeah.  I mean, I don’t know any other way.
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Q. So the removal of the spleen didn’t cause the
infection that he had in August and September of
2008, did it?

A. In his lung, the pneumonia, no.

Q. Okay.  And you don’t know what caused the
leaking pancreas and the pancreatic fistula, do you?

A. No, my best guess - - I told you what my best
guess is.

Thus, in short, Dr. Overton-Keary’s opinion that claimant’s pancreas was

accidentally nicked or cut during the removal of his spleen in 2006 is based upon

speculation and conjecture.  Speculation and conjecture, even if plausible, cannot take the

place of proof.  Dena Construction Company v. Herndon, 264 Ark. 791, 575 S.W. 2d 155

(1979).  

Also in support of his contention claimant relies upon reports written by Dr. Maire

and Dr. Silverman.  In a report dated September 8, 2009, Dr. Maire stated:

The answer is yes, I do believe when he had his
splenectomy there ended up developed a pancreatic
leak, which we initially followed as a fluid connection.

Likewise, Dr. Silverman in a report dated October 12, 2009 seems to relate the leak

in claimant’s pancreas to the emergency splenectomy performed in 2006.  Neither Dr.

Silverman nor Dr. Maire provide any explanation or basis for their opinion, but instead

merely  summarize  their opinion and belief.  Significantly, neither Dr. Overton-Keary, Dr.

Silverman, nor Dr. Maire address the issue raised by Dr. Emilio Tirado in his testimony

before the Commission.

Dr. Tirado is a specialist in general and vascular surgery in private practice in Little

Rock.  Dr. Tirado testified that he had been a surgeon for 35 years.  He testified that

during the course of his practice he has performed hundreds of splenectomies and taken

care of hundreds of patients with pancreatitis.  Dr. Tirado testified that he had reviewed
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all of the medical records relating to claimant’s hospitalization in 2006 as well as records

from claimant’s hospitalizations in 2008 and 2009.  He has also reviewed the medical

records of Dr. Overton-Keary and the medical records of Drs. Maire and Silverman.  He

has also reviewed Dr. Overton-Keary’s deposition, the deposition of the claimant, and

claimant’s answers to interrogatories.  In addition, Dr. Tirado testified that he had done

some additional research on pancreatitis and splenectomy.  In short, Dr. Tirado disagreed

with the opinion that claimant’s pancreatic leak could have been caused by some sort of

nick or cut to the pancreas that occurred at the time his spleen was removed in August

2006. 

First, Dr. Tirado testified that in his years of experience he is not aware of any case

where the pancreas was cut, nicked, or damaged in any way during a surgery and then

laid dormant for some two years.  Significantly, Dr. Tirado testified that if the pancreas had

been nicked in 2006 fluid would have come out immediately and it would irritate the

internal organs.  Dr. Tirado testified that an individual would know almost immediately that

something was wrong due to the pancreatic leak.  In fact, Dr. Tirado testified that the

symptoms which claimant is now exhibiting are the symptoms which would have been

present in 2006 if his pancreas had been damaged during the surgery to remove his

spleen.

Dr. Tirado went on to testify that there were four factors in this case which would be

significant for pancreatitis.  First, the claimant had a history of alcohol abuse which ceased

in 1989.  Dr. Tirado testified that even though the claimant had stopped drinking, alcohol

destroys the pancreas and can lead to pancreatitis many years later.  In addition, claimant

is a smoker.  According to Dr. Tirado, smoking is a common cause of pancreatitis.  Finally,

Dr. Tirado testified that claimant was taking medication such as Plavix and Lotrel which

were potential causes of pancreatitis.

Dr. Tirado testified that while he could not definitely say what caused the claimant’s
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pancreatitis, he could state that an unrecognized injury to the pancreas which laid dormant

for two years is impossible.  He testified that he has seen nothing in his practice or in the

literature to support a conclusion that claimant’s pancreas could have been damaged in

2006 and laid dormant for almost two years.

While Dr. Tirado has not physically examined the claimant, that is not particularly

significant in this case since it is primarily a medical question and none of the physicians

who have expressed an opinion treated the claimant in 2006.  However, Dr. Overton-

Keary’s opinion is based upon speculation and conjecture.  Furthermore, the opinions of

Drs. Silverman and Maire contain no explanation explaining the basis for their opinion as

opposed to the testimony of Dr. Tirado who has expressed an opinion and given a

reasonable basis for his opinion.  Given Dr. Tirado’s testimony that fluid from the pancreas

would irritate the organs on contact, it seems unlikely, if not impossible, that claimant’s

pancreas could have been damaged during the surgery in 2006 and laid dormant for

almost two years.  If the claimant’s pancreas had been injured in 2006, those symptoms

would have arisen before 2008 according to the testimony of Dr. Tirado.

Accordingly, I find under the circumstances in this case, that Dr. Tirado’s opinion

is entitled to greater weight than the opinions of the other physicians.  Dr. Tirado’s opinion

is based upon his 35 years of practice, his review of this case in particular, his review of

medical literature, and I find his testimony to be persuasive and convincing.  On the other

hand, Dr. Overton-Keary’s testimony is based upon speculation and the opinions of Dr.

Silverman and Dr. Maire are basic summations without any explanation as to the basis of

that opinion.  Accordingly, I find that the opinion of Dr. Tirado is entitled to greater weight.

Based upon the opinion of Dr. Tirado as well as the remaining evidence presented

in this case, I find that the claimant’s pancreatic leak is not causally related to the removal

of his spleen in 2006.  Therefore, claimant is not entitled to additional medical treatment

or temporary total disability benefits relating to the pancreatic leak.
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ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to additional medical treatment or temporary total disability benefits for his compensable

injury.  Therefore, his claim for additional compensation benefits is hereby denied and

dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $559.50.

IT IS SO ORDERED.

                                                               
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


