
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F905362/G003318 

RONNIE WALTERS, Employee  CLAIMANT
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Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On September 8, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on May 6, 2010, and a

pre-hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.  The employee/employer relationship existed between the parties on January 30,

2009 and on April 20, 2009.

3.   The respondent has controverted these claims in their entirety.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries to claimant’s back and subsequent aneurysm on

January 30, 2009 and April 22, 2009.

2.   Related medical.
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3.   Temporary total disability benefits from June 3, 2009 through a date yet to be

determined.

4.   Attorney fee.

At the time of the hearing the claimant withdrew as an issue the compensability of

an aneurysm.

The claimant contends he suffered compensable injuries to his back on January 30,

2009 and April 22, 2009.  He requests payment of medical, temporary total disability, and

an attorney’s fee. 

The respondents contend the claimant did not sustain injuries arising out of and in

the course of his employment.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 6, 2010, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his back on January 30, 2009 or April 22, 2009 while

working for the respondent.

FACTUAL BACKGROUND

The claimant is a 57-year-old man who began working in maintenance for the

respondent at its Bentonville store in October 2007.  Claimant testified that in January
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2008 he moved to the store’s dairy department where his primary job duties required him

to restock shelves of dairy products.  Claimant testified that when a delivery truck arrived

he pulled pallets of product into the cooler and restocked shelves.  

Claimant testified that on Friday, January 30, 2009, he was moving product into the

cooler when one of the wheels got caught in a drain in the cooler causing him to slip and

fall onto his back.  Claimant reported the injury to a manager and completed an incident

report that night.  Claimant testified that he was hurting but did not think he was injured

that bad.  Claimant testified that over the weekend he put cream on his back and also used

a heating pad.

Claimant returned to his regular job duties on Monday and continued to perform his

regular job duties for the respondent.  Claimant testified that on April 22, 2009 he suffered

a second injury when a wheel again hit the drain causing him to fall on his back.  Claimant

testified that his pain was much worse following this incident.  Claimant again testified that

he reported this incident and completed paperwork for the respondent  but respondent did

not send claimant for medical treatment.

On May 15, 2009 claimant sought medical treatment on his own from Heather

Sams, a physician’s assistant, in Dr. Bicak’s office.  Sams treated claimant with medication

and when his condition did not improve she eventually ordered an MRI scan.  

A lumbar MRI scan performed on June 3, 2009 revealed an abdominal aortic

aneurysm.  Claimant was referred for treatment of the aneurysm to Dr. Wood who

performed surgery to remove the aneurysm on June 24, 2009.  After that surgical

procedure the claimant returned to work for the respondent for a short period of time

before he took FMLA leave because of his wife’s heart surgery.  Subsequent to that time

period claimant has been evaluated and treated by Dr. Hamilton and Dr. Agius.

Claimant has filed this claim contending that he suffered compensable injuries to

his back when he fell on January 30, 2009 and again on April 22, 2009.  Claimant has
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withdrawn at this time a claim for compensability involving the aneurysm.  Claimant seeks

payment of related medical benefits, temporary total disability benefits, and a controverted

attorney fee.

ADJUDICATION

Claimant contends that he suffered compensable injuries to his back when he

slipped and fell at work on January 30, 2009 and again on April 22, 2009.  Claimant’s

claims are for injuries which were caused by specific incidents identifiable by time and

place of occurrence.  The Commission has stated in Henry Weaver v. Precision

Packaging, Full Commission Opinion filed February 2, 1995 (E400880), that pursuant to

Act 796 of 1993, the following must be shown in order to establish the compensability of

an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury on either January

30, 2009 or April 22, 2009.  I find that there are too many inconsistencies and contradictory

evidence in this case to find that claimant has met his burden of proof.

With regard to January 30, 2009, there is no question that claimant reported an
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incident to the respondent on that date and that an accident report was completed.

However, the mere reporting of an incident is not sufficient to prove a compensable injury.

Claimant testified that he was hurting after the incident on January 30, 2009, but indicated

that he did not believe that he was injured that bad.  On the other hand, claimant testified

at one point during the hearing that he requested medical treatment on the night of

January 30, 2009.  However, at another point in time claimant testified that he does not

remember whether he asked for medical treatment on the night of January 30, 2009.  

Testifying at the hearing was Rob Conners, an assistant manager at the

respondent’s Bentonville store.  Conners testified that he helped prepare the incident

report on the night of January 30, 2009.  Conners testified that he asked claimant that

night if he wanted medical treatment and claimant indicated that he did not.  Conners

testified that he asked claimant a second time if he was sure he did not want medical

treatment and claimant again indicated that he did not need medical treatment.

Other testimony from the claimant was also contradictory.  Claimant testified that

between January until the second incident in April his back pain was spasming all the time

and he was in such pain that he was taking his wife’s Tylenol 3 with codeine for pain.

Despite that testimony, claimant also admitted that he did not ask the respondent for any

workers’ compensation benefits from January until April.  Furthermore, although claimant

testified that he missed approximately six days of work between January and April he did

not inform anyone with respondent that this was related to his back because he did not

believe anything was wrong with his back.  At his deposition claimant testified as follows:

Q. And when you would take time off, would you tell
them it was because of your back?

A. No.

Q. Why didn’t you tell them that?

A. I didn’t think nothing was wrong.
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Also relevant to this issue is testimony from Conners that from January until July of

2009 he would see the claimant at the store and engaged in general conversation as well

as discussion with claimant about work.  Conners testified that he does not recall the

claimant ever mentioning any additional problems with his back and that when claimant

was assigned tasks he never indicated that he could not perform his job duties because

of his back or any other physical limitations.  Finally, Conners testified that he never

noticed the claimant appearing to have any limitations or physical problems.

With respect to the April 22, 2009 injury, claimant contends that he also reported

this incident and completed paperwork.  However, Conners testified that he has searched

the respondent’s record and has not found any report of incident in April 2009.  

There are also several inconsistencies in the evidence regarding the April 22, 2009

incident.  During cross examination, claimant testified that following this incident his back

was hurting and spasming so bad that he could hardly stand up.  However, claimant also

admitted on cross-examination that he does not remember if he asked for any medical

treatment after the fall in April.

Claimant sought medical treatment on his own on May 15, 2009 from Heather

Sams, a physician’s assistant in Dr. Bicak’s office.  The initial medical report from Sams

indicates that claimant gave a history of chronic back pain which had begun one month

ago after slipping and falling at work.  No mention was made at that time of a prior injury

on January 30, 2009.  By the time of claimant’s second visit with Sams on May 26, 2009,

Sams also noted in her history a fall at home.  The form completed by Sams on that date

has a line addressing whether the patient has suffered a re-injury or trauma.  In that space

Sams stated, “fell @ home & then @ work 1 mo. ago.”  A subsequent line on that form

addresses whether the complaints are work related.  In response to that question Sams

put a question mark with an arrow drawn to the prior line reflecting the fall at home and at

work one month ago.
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Subsequent forms completed by Sams also questioned the work-relatedness of

claimant’s complaints.  For instance, on June 3, 2009 Sams again put a question mark on

the line asking whether claimant’s complaints were work related.  On July 8, 2009, on the

line asking whether or not the symptoms were work related Sams not only put a question

mark, but also wrote the following: “Pt. not sure.”  

At the hearing, claimant denied having fallen at home but instead contended that

Sams would not see workers’ compensation patients so she put that history in the medical

records.  I find it difficult to believe that Sams would simply fabricate a history, particularly

since the medical reports also mention a fall at work. 

It was after claimant was evaluated by Sams and referred for an MRI scan that his

aneurysm was discovered and he was referred to Dr. Wood who performed surgery to

remove that aneurysm on June 24, 2009.

Following claimant’s request for compensation benefits from respondent in July

2009 he was referred to Dr. Moffitt and was evaluated on July 9, 2009.  Claimant

completed a questionnaire at Dr. Moffitt’s office attributing his low back pain to the initial

incident in January 2009.  Again, this seems to be somewhat inconsistent given the fact

that when claimant sought medical treatment on his own from Sams in May 2009 claimant

did not give a history of injury in January 2009.  Instead, he attributed his problems to a

fall in April 2009.  In addition, Sams’ medical reports also mention a fall at home which has

previously been discussed.  However, when claimant seeks medical treatment from Dr.

Moffitt he indicated his problems began in January 2009.

In summary, in order to prove that he suffered a compensable injury, claimant has

the burden of proving by a preponderance of the credible evidence of record that he

suffered an injury which arose out of and in the course of his employment with the

respondent.  I find based upon the evidence presented that claimant has failed to offer

credible evidence establishing an injury on either January 30, 2009 or April 22, 2009.
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While claimant certainly reported an injury on January 30, 2009, that alone is not sufficient

to establish a compensable injury.  For the reasons previously discussed, I simply find that

there are too many inconsistencies and contradictions in the evidence presented on

claimant’s behalf to find that he has met his burden of proving by a preponderance of the

credible evidence of record that he suffered a compensable injury to his back on either

January 30, 2009 or April 22, 2009.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his back on January 30, 2009 or April 22, 2009.  Therefore, his

claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $678.50.

IT IS SO ORDERED.

                                                                 
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


