
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F810295

PETER J. ZILINSKI CLAIMANT

CARUTH HALE FUNERAL HOME RESPONDENT EMPLOYER

GUARANTEE INSURANCE CO.

ORDER AND OPINION FILED FEBRUARY 16, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE SHERRY ARMAN MCDONOUGH, Attorney
at Law, Hot Springs, Arkansas.

Respondents represented by the HONORABLE JOHN D. DAVIS, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on December

18, 2009.  A prehearing conference was held on November 17, 2009, and a prehearing

order was filed the same date.  A copy of the prehearing order was admitted into

evidence as Commission Exhibit No. 1 without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a compensable July 11, 2007, injury.

2.  The compensation rates are $304/228.

The claimant is contending he is entitled to additional medical benefits.  The

claimant was being worked up for his spine surgery and he must have a heart

catherization before he can proceed with the spine surgery.  The claimant is also

requesting temporary partial disability benefits from May 31, 2009, to August 29, 2009,

and for temporary total disability benefits from August 30, 2009, to a date to be
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determined, as well as attorney’s fees.

Respondents contend that the treatment for the claimant’s unrelated heart

condition is not the responsibility of respondents.  Respondents further contend the

claimant was working part-time at the Elks Club in August 2009 and the claimant quit

for reasons unrelated to his work injury so temporary total disability benefits would not

be owed.  Alternatively, if it is determined that benefits are owed, the claimant would

not be entitled to temporary total disability benefits, but only temporary partial disability

benefits.

ISSUES TO BE LITIGATED

1.  Additional medical benefits.

2.  Temporary total disability benefits.

3.  Temporary partial disability benefits.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a compensable July 11, 2007, injury.

2.  The compensation rates are $304/228.
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3.  The claimant has proven by a preponderance of the evidence that the

additional medical benefits requested are reasonable and necessary and remain the

responsibility of respondents.

4.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and was unable to work full time from May 31, 2009

through August 29, 2009, and is entitled to temporary partial disability benefits

pursuant to Ark. Code §11-9-520.

5.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and was totally unable to earn wages from August 30,

2009, to a date to be determined.

6.  Respondents are entitled to an offset for unemployment benefits received by

the claimant for the periods of temporary total disability and temporary partial disability

awarded pursuant to Ark. Code Ann. §11-9-506.

7.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 47 years old, sustained a compensable injury on July 11, 2007,

when he was working, performing crematory/janitorial maintenance duties.  The

claimant sustained a cervical injury for which surgery has been recommended by Dr.

Zachary Mason.  According to the claimant, he has had no heart problems in the past
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and has not taken any heart-related medication before his injury.

According to the claimant, he was terminated from the respondent employer in

October 2008, but he was able to get part-time employment at the Elks Club because

he had a friend on the board.  The claimant took a leave of absence from the Elks Club

in August 2009, when he was scheduled for the cervical surgery.  Dr. Mason had

opined the recovery from the spine surgery would be 8 to 12 weeks and the claimant

was hoping to return to work for the Elks Club.  The claimant actually left his job about

August 29, 2009, and during his pre-op for his surgery, he learned that he needed to

have the heart catherization before the cervical surgery could be performed.  The

claimant has not worked since August 29, 2009, but has drawn some unemployment

benefits.

ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has

the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).
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The Court of Appeals applied the medical statute in Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  In May 1977, Pippin was involved in

an accident that resulted in the compression of four or five vertebrae.  He failed to

respond to ordinary treatment, resulting in a referral to a cancer specialist and the

discovery of widespread bone cancer, which predated his work injury.  In an earlier

opinion, the Court had found that Pippin’s cancer weakened his bones, thus

predisposing him to the compression fractures and making cancer treatments,

consisting of radiation and chemotherapy, necessary, both to halt the spread of cancer

and to stabilize the bones and help heal the fractured vertebrae.  A subsequent

Commission opinion found that additional chemotherapy treatment “was necessary not

only to maintain the stabilization of the cancerous condition, but to stabilize the

damaging effects of the compensable injury.”  Id. at 202, 649 S.W.2d at ____.  On

appeal from this Commission opinion, the Arkansas Court of Appeals noted that

“medical treatments which are required so as to stabilize or maintain an injured worker

are the responsibility of the employer.”  Id. at 203, 649 S.W.2d at ____.  The Court

summarized the opinions of two doctors as indicating “that the continued chemotherapy

and radiation treatments were necessary to maintain [Pippin] at his healing level . . . .” 

Id.  The Court affirmed the Commission.

The Commission considered another relevant claim and certainly a claim on

point with the instant case when it ruled in Mullings v. Worldsbest Indus., Full Workers’

Compensation Commission Opinion filed April 29, 2004 (D601990).  Mullings sustained

a compensable injury to her back in 1986.  Surgery to her lumbar spine was scheduled
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to address this injury, but that surgery was postponed due to Mullings’ preexisting heart

condition.  Three doctors agreed that Mullings should undergo a coronary angiography

before undergoing surgery to her spine.  After procedures to address her heart

condition, she then underwent the lumbar fusion.  The Commission wrote:

We again note from the record that at least three treating
physicians advised that the claimant undergo additional
procedures for her heart before undergoing surgery for her
spine following the compensable injury.  In addition, we
place significant weight on Dr. Bissett’s testimony, ‘in
general, the orthopedic surgeon would, I’m sure, want the
cardiac condition improved or stabilized, or whatever you
want to say, prior to doing that surgery.’  The preponderance
of the evidence therefore indicates that treatment for the
claimant’s heart was reasonably necessary to maintain and
stabilize her condition following the compensable injury. 
The Full Commission finds that all of the treatment of record
provided to the claimant was reasonably necessary for her
compensable injury.  Mullings, supra (citation omitted).

Another significant case from the Court of Appeals that dealt with reasonable

and necessary medical care was Martin Charcoal v. Britt, 102 Ark. App. 252, ___

S.W.3d ____ (2008).  Britt was left permanently and totally disabled following his

compensable heart attack in 1991.  In 2003, he was evaluated for a possible heart/lung

transplant; however, it was deemed unsuitable at the time due to various things, to

include Britt’s age.  However, after more evaluations, the treatment plan changed and

Britt was placed on the list for a transplant.  Britt’s doctors opined that a heart/lung

transplant was the only realistic chance for long-term survival and that a heart

transplant alone would be of little use.  Another doctor characterized Britt’s heart and

lung problems as “severe” and thought the conditions aggravated each other.
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The Commission relied on Artex Hydrophonics in finding that Britt must undergo

a lung transplant, as well as the heart transplant to stabilize or maintain his

compensable heart condition.  The Court affirmed the Commission’s decision and

found that its interpretation of what constituted “reasonably necessary medical

treatment” in Artex Hydrophonics was based on sound reasoning.  The Court did note

that both Artex Hydrophonics and Martin Charcoal involved injuries before July 1, 1993,

so the applicable law required liberal construction of the statutes and the Commission

to draw all reasonable inferences favorable to the claimant.

In Artex Hydrophonics, the case involved treatment of a pre-existing condition

where Martin Charcoal involved a lung condition which occurred after the compensable

injury.  The Court held it was immaterial whether the condition is before or after the

compensable injury.  The Court held in Martin Charcoal that the fact remains that the

heart/lung transplant is necessary to stabilize or maintain Britt’s compensable

condition.  The Court affirmed the Commission’s holding that the heart/lung transplant

was reasonably necessary.

When the strict construction of the applicable statute is considered along with

the relevant case law, I find that the claimant’s heart catherization in the instant case is

reasonably necessary to stabilize or maintain the claimant’s compensable condition. 

The claimant began his pre-operative testing for his cervical surgery and it was

recommended by Dr. Rajesh K. Shroff following his Nuclear Cardiology Test that he

have a cardiac catherization.  Dr. Shroff found the claimant needed further testing after

an abnormal EKG, his strong family history of ASHD and his need for clearance for his
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cervical fusion surgery.  Dr. Shroff recommended the Cardiolite stress test and this

provided: “Abnormal Cardiolite stress test showing reversible ischemia in the anterior

and inferior wall.”  Cl. Exh. No. 1, p. 1.  Dr. Mason cannot proceed with cervical surgery

until the claimant is cleared by Dr. Shroff.

The instant case is on point with the Commission’s holding in Mullings, supra,

and in line with the holdings in Artex Hydrophonics and Martin Charcoal.  Respondents

in the instant case are responsible for payment of the heart catherization procedure.

The claimant next contends that he is entitled to temporary partial disability

benefits from May 31, 2009 to August 29, 2009 and to temporary total disability benefits

from August 30, 2009, to a date to be determined.  In order to be entitled to temporary

total disability benefits, the claimant must remain in his healing period and be totally

unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).   Temporary partial disability is where the employee, although

able to work at some gainful occupation, is still suffering from the effects of the injury,

which effects may reasonably be anticipated to disappear within the time fixed for

compensation.  Anchor Const. Co. v. Rice, 252 Ark. 460, 479 S.W.2d 573 (1972).

In the present case, the claimant testified that he began working part time for the

Elks Lodge and continued working there until he left to have his surgery.  The

claimant’s testimony and the medical records support the claimant’s contention that he

remained in his healing period and did only work part-time, therefore, he is entitled to

temporary partial disability benefits from May 31, 2009 through August 29, 2009.  See,

Ark. Code Ann. §11-9-520.
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The claimant next contends that he is entitled to temporary total disability

benefits from August 30, 2009 through a date to be determined, since he remains

unable to work until he has his heart catherization and is cleared to return to work

following his cervical surgery.  The medical and the claimant’s testimony support the

contention that the claimant remains in his healing period and unable to work from

August 30, 2009, to a date to be determined.  The claimant left his Elks Lodge job to

undergo the pre-operative measures for the cervical surgery and must have a medical

release before he can return to work.  The pre-operative tests uncovered problems that

lead Dr. Rajesh Shroff to opine that a heart catherization was required before the

claimant could proceed with the cervical surgery.  After considering the credible

testimony of the claimant and considering the medical evidence, I find the claimant has

proven by a preponderance of the evidence that he remains in his healing period and

unable to earn wages from August 30, 2009, to a date to be determined.

The claimant testified that he has drawn unemployment benefits for a portion of

the time that he is asking for temporary total disability and temporary partial disability

benefits.  Respondents are entitled to an offset for unemployment benefits paid to the

claimant pursuant to Ark. Code Ann. §11-9-506.

ORDER

The claimant has proven by a preponderance of the evidence that the additional

medical benefits requested are reasonable and necessary and remain the

responsibility of respondents.  The claimant has proven by a preponderance of the

evidence that he remained in his healing period and was unable to work full time from
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May 31, 2009 through August 29, 2009, and is entitled to temporary partial disability

benefits pursuant to Ark. Code Ann. §11-9-520.  The claimant has proven by a

preponderance of the evidence that he remained in his healing period and was totally

unable to earn wages from August 30, 2009, to a date to be determined.  Respondents

are entitled to an offset for unemployment benefits received by the claimant for the

periods of temporary total disability and temporary partial disability benefits awarded

pursuant to Ark. Code Ann. §11-9-506.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


