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STATEMENT OF THE CASE

On May 11, 2010, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on March 29, 2010.  A prehearing

order entered that same day pursuant to the conference was admitted without

objection as Commission Exhibit 1.  At the hearing, the parties confirmed that the

stipulations, issues, and respective contentions, as amended, were properly set

forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission

Exhibit 1.  The second stipulation was amended to reflect those injuries the parties

agreed were compensable.  The seven stipulations, which I accept, now read:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The employee/employer/insurance carrier relationship existed on or

about May 21, 2002, at which time Claimant sustained compensable

injuries to his cervical and thoracic spine, along with his ribs.

3. Respondents previously accepted Claimant’s injuries as

compensable.

4. Respondents have previously paid temporary total disability benefits,

until Claimant was released to return to light duty work, as well as

Claimant’s medical benefits.

5. Claimant would be entitled to maximum compensation rates for 2002,

those being $425.00 per week for temporary total disability benefits

and $319.00 per week for permanent partial disability benefits.

6. Claimant was previously granted his one-time change of physician,

from Dr. Bruce Safman to Dr. Harold Chakales, pursuant to the

Commission’s order of February 1, 2005.

7. Respondents have previously controverted additional temporary total

disability benefits and medical benefits.

Issues

At the hearing, the parties discussed the issues set forth in Commission

Exhibit 1. They are as follows:

Claimant

1. Whether Claimant is entitled to an independent medical evaluation.
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Respondents

1. Whether the claim is barred by the statute of limitations.

2. Whether the claim should be dismissed.

3. Whether Claimant should be bound by the prior agreement of his

former counsel, Mr. Theodor Stricker, concerning the parties’

agreement to the independent medical evaluation by Dr. Barry

Baskin, and therefore not entitled to another evaluation.

All other issues have been reserved.

Contentions

The respective contentions of the parties are:

Claimant:

1. Claimant contends that he sustained admitted compensable injuries

on or about May 21, 2002.

2. Claimant has been under the treatment of Veterans’ Administration

due to Respondents’ controversion of his continued entitlement to

medical treatment.

3. Claimant’s counsel has been informed that no information will be

voluntarily forthcoming from the claimant’s treating physician, nor can

the physician be required to provide the medical evaluation.

4. Claimant requests a medical evaluation by a physician of the

Commission’s choice.

5. Claimant reserves the right to pursue other benefits to which he may

become entitled in the future.
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6. Claimant’s attorney respectfully requests that any attorney’s fees

owed by Claimant on controverted benefits paid by award or

otherwise be deducted from his benefits and paid directly to his

attorney by separate check, and that any Commission order direct the

respondents to make payment of attorney’s fees in this manner.

Respondents:

1. Respondents contend that all appropriate benefits have previously

been paid concerning this claim.

2. Respondents contend that light duty was made available by the

insured, the claimant did return to work for the insured performing

light duty, and the claimant ultimately failed to return to work on his

own accord.  Accordingly, the respondents contend that no further

temporary total disability benefits would be due.

3. Respondents contend that all appropriate medical benefits have

previously been paid, and further treatment is not reasonably

necessary in relation to the original injury.

4. Respondents contend that the claimant is not entitled to another

Independent Medical Evaluation of the Commission’s choice, as the

parties previously agreed to an Independent Medical Evaluation with

Dr. Barry Baskin.  Specifically, the claimant’s former counsel, Mr. Ted

Stricker, agreed for the claimant to undergo the IME with Dr. Barry

Baskin, and Dr. Baskin previously opined that the claimant had no

permanent partial disability rating, and that the claimant had
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previously reached maximum medical improvement.  Obviously, the

claimant should not be entitled to a “second bite at the apple,” so to

speak, as Respondents would otherwise not agree to Independent

Medical Evaluations with other parties if the other party were simply

allowed to seek another Independent Medical Evaluation through the

Commission thereafter.  To allow the claimant another IME at the

Commission’s choosing would lead to parties no longer agreeing and

cooperating in IME’s without litigating the issues and awaiting

approval by an administrative law judge concerning the agreement for

an IME.  The respondents contend that allowing the claimant to

disregard the prior IME and seek another IME would open the

floodgates to future extended litigation concerning IME issues, delay

the treatment process, and result in unnecessary litigation.

Accordingly, the respondents contend that the claimant should be

bound by his prior agreement concerning the IME, as well as the

results concerning the same.

5. Respondents contend that the statute of limitations should bar the

claimant’s claim for any and all benefits based upon the respondents

previously having denied any and all additional benefits more than

seven years ago, and the various motions to dismiss previously filed.

Furthermore, it has been over four years since any type of payments

whatsoever were made, with the last payment being for the change

of physician to Dr. Harold Chakales in June of 2005.
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6. Respondents would reserve the right to join the Permanent and Total

Disability Trust Fund, if or when the claimant claims permanent and

total disability benefits.

7. Respondents would reserve the right to amend and supplement the

contentions after additional discovery has been completed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents,

and other matters properly before the Commission; and having had an opportunity

to hear the testimony of the Claimant/witness and to observe his demeanor, I

hereby make the following findings of fact and conclusions of law in accordance with

Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations set forth above are reasonable and are hereby

accepted.

3. Respondents have not proven by a preponderance of the evidence

that the statute of limitations set forth in Ark. Code Ann. § 11-9-

702(a)(1) (Repl. 2002) bars this claim.

4. Respondents have not proven by a preponderance of the evidence

that this claim should be dismissed under either Ark. Code Ann. § 11-

9-702(d) (Repl. 2002) or AWCC R. 099.13.

5. Claimant has proven by a preponderance of the evidence that an

independent medical evaluation is warranted under Ark. Code Ann.
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§ 11-9-811 (Repl. 2002).  This evaluation shall be conducted by Dr.

Kenneth M. Rosenzweig in accordance with that provision.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

Along with the prehearing order, Commission Exhibit 1, also admitted into

evidence in this case were the following:  Claimant’s Exhibit 1, correspondence from

Claimant’s counsel to Dr. Sarkis Nazarian, Ms. Gail Snipes, and the undersigned,

consisting of one index page and five pages thereafter; Claimant’s Exhibit 2,

statements from the Veterans Administration (hereinafter “VA”) and Fentanyl

prescriptions for Claimant, consisting of one index page and 42 numbered pages

thereafter; and Respondents’ Exhibit 1, a selection of Claimant’s medical records,

consisting of one index page and 30 numbered pages thereafter.

In addition, and by agreement of the parties, the transcript of the October 14,

2009 hearing on this claim is hereby incorporated by reference.

Finally, and without objection from the parties, I have blue-backed to the

record certain documents from the Commission’s file on this claim that pertain to the

issues at bar.  They are as follows:

• Claimant’s Form AR-C filed November 18, 2002

• Claimant’s Form AR-C filed June 29, 2004

Per Sapp v. Tyson Foods, Inc., 2010 Ark. App. 517, ___ S.W.3d ___, a copy of this

packet will be served on the parties in conjunction with this opinion.
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Testimony

Gary Young.  Claimant testified that he is 57 years old, possesses a graduate

equivalency degree, and served in the military.  He was employed by Respondent

Mobley Contractors, Inc. (hereinafter “Mobley”) during the time period at issue.

Claimant was injured at work on May 21, 2002.  He described this incident as

follows:

We were assembling a new piece of equipment and the counter
weight–I’m not sure if you’d know what that is, but it’s big pieces of
metal that you assemble to the rear of a crane that gives it more lifting
capacity in front because you’re assembling more weight to the rear
to counteract, if you know what I’m saying . . . The conditions were
really unlevel.  It was really bad conditions.  You’re not supposed
to–the handbook says one percent grade maximum, you know, tilt out
to assemble this crane and they were way out from that–and the last
counter weight got hung up on one of the tracks and I was trying to
stop one guy that was up top and I had my one hand on the counter
weight so I could tell if it moved or not and I was trying to stop him like
this, and the next thing I know it was like a millionth of a second, it just
[snapped fingers], it got me.  It crushed me in between it and the other
two counter weights that were already assembled.

As a result of muscle and nerve damage from the incident, Claimant suffers

from chronic pain.  He has muscle spasms in the center of his back and below his

right shoulder blade.  Respondents have paid for some of his treatment since the

accident.  He saw Drs. Mary Burch, Benjamin Dodge and Bruce Safman.  In

addition, he went to Dr. Harold Chakales following a change of physician.  Claimant

last saw Chakales in 2005.  Thereafter, he began treating at the VA.

Claimant stated that prior to suffering his compensable injuries, he seldom

went to the VA.  However, he began going there because Respondents stopped

covering his treatment.
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He testified that Claimant’s Exhibit 2 contains prescriptions he has been

given at the VA in connection with his injuries.  While he represented that all of

these were for his injuries, he retreated from this when it was pointed out that one

was for erectile dysfunction.  Claimant stated that the Trazadone is to treat his

spasms, while the Fentanyl and Methadone are for his pain.  He is undergoing

Morphine injections every other month in the areas where he has been hurting.

Some of his VA medications have been for his sleeping problems, depression and

anxiety.  His testimony was that he has suffered from depression because of his

chronic pain.  He has been seeing a psychiatrist at the VA.

Claimant has been treating with Dr. Sarkis Nazarian, a neurologist.  He

stated that he has told Nazarian on multiple occasions that he needs to be assigned

an impairment rating.  However, the doctor has not responded to this request.

Claimant identified a letter and form concerning a rating request in Claimant’s

Exhibit 1 as something he delivered to Nazarian–without success.

It was Claimant’s testimony that he would like the Commission to direct that

he be seen by a physician outside the VA so that additional information about his

condition can be obtained.

Under questioning from Respondents, Claimant testified that Theodore

Stricker was his attorney in 2004.  He notified Claimant that he was to undergo an

independent medical evaluation (“IME”) by Dr. Barry Baskin.  Claimant agreed to

this evaluation, and saw Baskin.  At that time, he only complained of his right

shoulder area; his rib fractures had healed.  He did not recall that Dr. Baskin found

that he had no impairment.
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Claimant denied having any pre-existing right shoulder problems.  While he

admitted that his operating heavy equipment caused some back pain, he did not

recall complaining of shoulder problems in 1987 or 1997, as reflected in his records.

At some point after the 2004 IME, Claimant obtained a change of physician

to Dr. Chakales.  He first went to Chakales in February 2005, and saw him in March,

June and November of that year as well.  Dr. Chakales ordered a nerve conduction

study; but Claimant did not know that the findings were normal.  He underwent MRIs

as well.  Chakales performed cortisone injections as well.  The doctor informed him

that he should continue treating with the doctors at the VA.  Claimant has not

sought an impairment rating from Dr. Chakales.  Nor has he sought one from Dr.

Ron Williams–another neurologist he has seen.  It was his testimony that the case

has been at a stalemate for three to four years, waiting on a VA physician to

respond.

Exhibits-Medical

The medical records of Claimant that were introduced at the hearing and are

part of Claimant’s Exhibit 2 and Respondents’ Exhibit 1 reflect the following:

Claimant’s Exhibit 2

This exhibit contains two Fentanyl patch prescriptions for Claimant, dated

August 27 and September 22, 2009.

Respondents’ Exhibit 1

Pre-Incident.  This exhibit reflects that Claimant on September 3, 1987

complained of pain between his shoulder blades that radiated up to the back of his



11Young - Claim No. F206087

neck.  On June 27, 1997, he reported that he slipped while getting off of a trackhoe,

catching his right elbow on the track of the vehicle and spraining his right shoulder.

Post-incident.  A CT scan of his chest on May 23, 2002 showed a tiny

right pneumothorax and a very small bilateral pleural effusions, along with some

prominent soft tissue density in the anterior mediastinum.  No rib fractures were

found.  Dr. Burch prescribed Flexeril and Vicodin and discharged him.  On July 9,

2002, he reported having tenderness over the medial portion of his right scapula

and trapezius muscle.  Dr. Dodge released him with restrictions of no lifting over 50

pounds and no twisting or bending.  He returned to Dodge on August 29, 2002 and

reported right trapezial muscle pain.  Dodge noted that Claimant did suffer rib

fractures in the incident, and assessed him as having, among other things, right

trapezial muscle myositis.  Claimant reported intermittent back pain to Dr. Dodge

on September 26, 2002, and Dodge referred him to Dr. Safman for evaluation.

Safman saw him on October 15, 2002, and found no evidence of spasm in

the spine.  Claimant reported intermittent paresthesias in the right arm and leg, and

occasional deep burning paresthesias in the right foot.  Safman’s assessments were

of lavator scapulae tendonitis, rhomboid tendonitis, and scapulothoracic bursitis.

He could not explain the etiology of the leg paresthesias, and could not find

evidence of tarsal tunnel syndrome to explain the foot symptoms.  Dr. Safman

performed trigger point injections, prescribed anti-inflammatory and pain medication,

and kept him on a 25-pound lifting restriction.
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Claimant’s x-rays at the VA on January 9, 2003 showed degenerative disc

disease in the cervical spine, which the thoracic level was normal.  However, an

MRI on that date showed mild spondylosis at T11-12.

His VA records reflect that he presented with pain in the right scapular

region, and reported that he was wearing a TENS unit.  In October 2003, the doctor

addressed vocational rehabilitation and wrote:  “[w]e do not feet that pt. would be

able to return to his previous work, or any heavy or medium work following the

extensive injury that he sustained.”  He was referred for physical therapy.

An independent medical evaluation report was prepared by Dr. Baskin on

July 12, 2004.  Therein, he opined that Claimant should have a single phase bone

scan, should be referred to a chiropractor, and was at maximum medical

improvement as of May 2003.  He specifically found that Claimant was not entitled

to an impairment rating.

Exhibits from Previous Hearing

The exhibits from the October 14, 2009 hearing, incorporated by reference

as part of the transcript of that proceeding, contains additional medical records of

Claimant in his Exhibit 1.  They show that an October 6, 2005 MRI showed

spondylosis at C5-6, resulting in mild central canal stenosis and bilateral moderate

foraminal narrowing.  The exhibit also shows that Claimant underwent a nerve

conduction study in October 2005 that was normal.

Dr. Chakales saw Claimant on May 18, 2005.  Claimant refused trigger point

injections.  On July 2, 2005, he noted that Claimant’s May 2003 lumbar MRI was

unremarkable and that his thoracic MRI showed no significant degree of pathology.
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An evaluation for thoracic outlet syndrome was negative.  On November 14, 2005,

Chakales wrote: “From my standpoint, there is not much I have to offer him.  I would

recommend he continue with his physician at the V.A. Hospital.  He will return to

see me on a p.r.n. basis.”

In his visits to the VA, Claimant continued to present with mid-back and right

shoulder pain.  As part of his treatment with Dr. Nazarian, he underwent

acupuncture beginning in 2004 and continuing.  On January 24, 2006, he underwent

trigger point injections as well; these occurred on following visits also.  Claimant was

found to have spasms in his mid and lower back on September 28, 2004 and during

later visits.  Nazarian prescribed Methadone and Trazadone.

Exhibits-Nonmedical

The nonmedical exhibits introduced at the hearing include the following:

Claimant’s Exhibit 1.  On April 28, 2009, Claimant’s counsel sent a letter to

Dr. Nazarian.  He request that the doctor fill out a form that addressed, inter alia,

whether and to what extent Claimant has suffered permanent impairment.  On

September 28, 2009, counsel wrote Ms. Gail Sipes, VA Chief Counsel, to seek her

aid in procuring information from Nazarian concerning Claimant’s diagnoses,

objective findings, causal connection to his 2002 work-related incident, and

percentage of impairment under the AMERICAN MEDICAL ASSOCIATION, GUIDES TO

THE EVALUATION OF PERMANENT IMPAIRMENT (4th ed. 1993)(hereinafter “AMA

Guides”).  The exhibit also contains a letter from counsel to the undersigned about

the Nazarian issue.
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Claimant’s Exhibit 2.  This exhibit consists of, inter alia, VA statements for

Claimant’s treatment.

ADJUDICATION

A. Whether the statute of limitations has run on this claim.

At the outset, Respondents have contended that this claim is barred by the

statute of limitations.  Claimant disputes this.  The parties stipulated, and the

evidence before me shows, that this was a claim on which benefits were paid.  The

applicable provision is thus Ark. Code Ann. § 11-9-702(b)(1) (Supp. 2009), which

reads:

In cases in which any compensation, including disability or medical,
has been paid on account of injury, a claim for additional
compensation shall be barred unless filed with the commission within
one (1) year from the date of the last payment of compensation or two
(2) years from the date of the injury, whichever is greater.

His initial Form AR-C was filed by his former counsel on November 18, 2002.  A

second Form AR-C was filed by his current counsel on June 29, 2004.  Both were

filed well within the applicable period.  Respondents in their contentions have

admitted, and their Exhibit 3 from the previous hearing shows, that they continued

to pay benefits until June 2005.  Claimant thus had until one year from that point to

file his claim.  The filing of a claim for additional benefits tolls the running of the

statute of limitations.  Spencer v. Stone Container Corp., 72 Ark. App. 450, 38

S.W.3d 909 (2001).  While a dismissal of a claim “has been ruled to ‘untoll’ the

statute of limitations,” Curtis v. Big Lots, ___ Ark. App. ___, ___ S.W.3d ___ (Ark.

Ct. App. Apr. 15, 2009) (construing Dillard v. Benton Cty. Sheriff’s Off., 87 Ark. App.
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379, 192 S.W.3d 287 (2004)), no dismissal has taken place here.  Hence, this claim

was, and remains, timely filed.

B. Whether this claim should be dismissed.

In my earlier opinion of January 8, 2010, I found that dismissal of this claim

was not warranted under either Ark. Code Ann. § 11-9-702(d) (Supp. 2007) or

AWCC R. 099.13.  Nonetheless, Respondents have again moved for dismissal.

Arkansas Code Annotated § 11-9-702(d) (Repl. 2002) provides:

If within six (6) months after the filing of a claim for additional
compensation, no bona fide request for a hearing has been made
with respect to the claim, the claim may, upon motion and after
hearing, if necessary, be dismissed without prejudice to the refiling of
the claim within limitation periods specified in subsection (b) of this
section.

In addition, AWCC R. 099.13 reads:

Upon meritorious application to the Commission from either party in
an action pending before the Commission, requesting that the claim
be dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim
for want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).  Under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), Respondents must

prove their entitlement to the relief requested in the motion by a preponderance of

the evidence.  This standard means the evidence having greater weight or

convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___; Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

The evidence before me gives me no reason to revisit the January 8 holding.

In addition, I find that Claimant has been actively prosecuting this claim since that
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time.  A prehearing conference took place on March 29, 2010, and the instant

hearing occurred on May 11, 2010–a little over four months after the previous

decision.  The motion to dismiss is thus without merit.

C. Whether Claimant is entitled to an independent medical evaluation.

In this proceeding, Claimant has asked the Commission to order an IME.

Respondents have objected to this.

Claimant has made clear that this request is being made solely under Ark.

Code Ann. § 11-9-811 (Repl. 2002)–and not § 11-9-511(a).  Consequently, the latter

provision will not be addressed here.  Cf. Singleton v. City of Pine Bluff, 2006

AWCC 34, Claim No. F302256 (Full Commission Opinion filed February 23,

2006)(improper for administrative law judge to address issues not raised at

hearing), rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).

The former statute reads:

Upon its own initiative at any time where compensation payments are
being made without an award, the Workers’ Compensation
Commission may and in any case where the right to compensation
has been controverted or where payments of compensation have
been suspended, or where an employer seeks to suspend payments
made under an award, or on application of an interested party, the
commission shall make such investigation, cause such medical
examination to be made, hold such hearings, and take such further
action as the commission deems proper for the protection of the rights
of all parties.

Ark. Code Ann. § 11-9-811 (Repl. 2002) (Emphasis added).

Respondents have based their opposition to Claimant’s request on the fact

that he already underwent an agreed-on IME by Dr. Baskin in July 2004–the results

of which have been discussed above.  No authority was cited, and I have been
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unable to locate such, for Respondents’ position that the previous IME would bar

a later examination under § 11-9-811–analogous to the change-of-physician

provision in § 11-9-514(3)(A)(ii).  In passing Act 796 of 1993, the General Assembly

made it plain that the provisions of the Arkansas Workers’ Compensation Act are

to be strictly construed by the Commission and the courts.  See id. § 11-9-704(c)(3);

Duke v. Regis Hairstylists, 55 Ark. App. 327, 935 S.W.2d 600 (1996).  “Strict

construction means narrow construction and requires that nothing be taken as

intended that is not clearly expressed.”  Hapney v. Rheem Mfg. Co., 341 Ark. 548,

26 S.W.3d 771 (2000).  The plain language of the statute does not bar a second

IME.

To the extent that Respondents are arguing that Claimant should be

estopped from seeking the IME because the earlier one was consensual, the

Commission in Lamb v. Dollarway Sch. Dist., 2006 AWCC 51, Claim No. F110789

(Full Commission Opinion filed March 14, 2006) wrote:

Southern Hospitalities v. Britain, 54 Ark. App. 318, 925 S.W.2d
81(1996) provides the necessary elements of estoppel are:

(1) the party to be estopped must know the facts; (2) he or she
must intend that his or her conduct shall be acted upon or must
act so that the party asserting the estoppel has a right to
believe the other party so intended; (3) the party asserting the
estoppel must be ignorant of the true facts; and (4) the party
asserting the estoppel must rely on the other party's conduct
to his or her injury.

This argument must fail because of the absence of elements (1)-(4).  I find nothing

in the evidence to support the position that Claimant agreed to forego his rights

under §§ 11-9-511(a) and -811 in exchange for the visit to Dr. Baskin.
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I note that Claimant is not seeking this IME to determine whether he is in

need of additional treatment.  The evidence shows that for a number of years, he

has been undergoing treatment at the VA.  He has not asked the Commission to

determine whether such treatment is reasonable and necessary–i.e., whether

Respondents should be responsible for it–or whether they should cover any

additional treatment.  Instead, he wants the IME to ascertain if he is entitled to an

impairment rating.  He has testified that he has sought this information, without

success, from Dr. Nazarian, his VA doctor.  The evidence shows that he has sought

this both personally and in writing.  But Nazarian has declined to respond, and other

diligent efforts on the part of him and his counsel–including working through VA’s

legal counsel–have been unfruitful.

The plain text of § 11-9-811 appears to encompass the authority of the

Commission to order an IME.  Cf. Burkett v. Tiger Mart, Inc., ___ Ark. App. ___, ___

S.W.3d ___ (2009)(provision does not allow Commission to sua sponte order an

IME after parties have litigated compensability and additional benefits).  In addition,

this statute does not exclude such an evaluation even if it is only to determine

whether an impairment rating should be assigned.  Such an action–again, if found

to be warranted–would clearly be “proper for the protection of the rights of all

parties.”

But question remains whether another IME would be warranted here.  Again,

Claimant has already had one such evaluation.  Dr. Baskin found on July 12, 2004

that he reached maximum medical improvement “probably within 1 year from the

date of his injury,” or around May 2003, and that Claimant was not entitled to an
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impairment rating.  The Commission is authorized to accept or reject a medical

opinion and is authorized to determine its medical soundness and probative value.

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  I note

that Baskin as part of his IME report recommended a single-phase bone scan to

determine the presence of “any hot spots or areas of inflammation.”  He called this

procedure a “potential diagnostic modality.”  However, the medical evidence before

me does not reflect that this scan ever took place.  Thus, Dr. Baskin’s opinion

should be viewed with that in mind.

Moreover, I note that Claimant has given consistent credible testimony that

since the accident, he suffers from chronic pain, plus muscle spasms in the center

of his back and below his right shoulder blade.  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up

to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d

649 (2001).  The Commission must sort through conflicting evidence and  determine

the true facts.  Id.  In so doing, the Commission is not required to believe the

testimony of the claimant or any other witness, but may accept and translate into

findings of fact only those portions of the testimony that it deems worthy of belief.

Id.  A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The records of his treatment

since seeing Baskin corroborate his testimony.

After consideration of this matter, I find that Claimant has proven by a

preponderance of the evidence that an IME is warranted under Ark. Code Ann. §
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11-9-811 (Repl. 2002).  This evaluation shall be conducted by Dr. Kenneth M.

Rosenzweig in accordance with that provision.

CONCLUSION

Judgment is hereby entered based on the findings of fact and conclusions

of law set forth above.

IT IS SO ORDERED.

__________________________
Hon. O. Milton Fine II
Administrative Law Judge


