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STATEMENT OF THE CASE

This matter comes before the Commission on the motion to dismiss by

Respondents.  A hearing on the motion was conducted on October 14, 2009 in

Russellville, Arkansas.  Claimant was represented at the hearing by Mr. Gary Davis,

Attorney at Law, of Little Rock, Arkansas.  Respondents were represented at the

hearing by Mr. David Jones, Attorney at Law, of Little Rock, Arkansas.

Issue

At the hearing, Claimant attempted to add the issue concerning whether he

is entitled to an independent medical evaluation.  Respondents objected to the

inclusion of the issue, claiming surprise.  As discussed infra, that issue will not be

taken up here.  The following issue was litigated:
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1. Whether the instant claim should be dismissed pursuant to Ark. Code

Ann. § 11-9-702(b)(1) & (d) (Supp. 2007) and/or AWCC R. 099.13.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents,

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann.

§ 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. Claimant’s Proffered Exhibit 5 shall be admitted into evidence and

given due weight.

3. Claimant’s motion at the hearing to add an issue concerning his

entitlement to an independent medical evaluation is hereby denied.

That issue shall be considered a reserved one.

4. Dismissal of this claim is not warranted under Ark. Code Ann. § 11-9-

702(d) (Supp. 2007).

5. Claimant has not failed to prosecute his claim under AWCC R. 099.13.

6. Abridgement of the statute of limitations under Ark. Code Ann. § 11-9-

702(b)(1) (Supp. 2007) is not a proper basis for dismissal of a claim.

The statute of limitations issue shall be considered a reserved one.
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7. Respondents’ motion to dismiss should be, and hereby is, denied

without prejudice.

8. This claim shall proceed to a hearing on the merits as soon as

possible.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 5

During the hearing, Claimant sought admission of a 41-page exhibit

containing copies of prescriptions and medical bills, which he argued reflected the

treatment he has received at the VA hospital for his alleged work-related injuries.

Respondents objected, contending that the documents did not reflect what treatment

was performed, and therefore could not be linked to the injuries at issue.  Moreover,

they argued that the exhibit should be excluded because it was not provided to them

at least seven days prior to the hearing.  I took the objection under advisement and

allowed Claimant to proffer the exhibit.

Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the
Workers’ Compensation Commission shall not be bound by technical
or statutory rules of evidence or by technical or statutory rules of
procedure, except as provided by this chapter, but may make such
investigation or inquiry, or conduct the hearing, in a manner that will
best ascertain the rights of the parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v.

Staffmark, Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  After due consideration of
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this matter, I find that admission of these documents would help to “best ascertain

the rights of the parties.”  Hence, they should not be excluded on relevancy grounds.

As for Respondents’ objection that the exhibit was not provided at least seven

days before the hearing, § 11-9-705(c)(2)(A) states:

Any party proposing to introduce medical reports or testimony of
physicians at the hearing of a controverted claim shall, as a condition
precedent to the right to do so, furnish to the opposing party and to the
commission copies of the written reports of the physicians of their
findings and opinions at least seven (7) days prior to the date of the
hearing.

Section 11-9-705(c)(3) provides that a party who fails to abide by the requirements

of this provision may not be allowed to introduce medical reports at the hearing,

“except in the discretion of the hearing officer or the commission.”  Moreover, § 11-9-

705(c)(4) states that the parties may consent to the waiving of the time periods.  Of

course, Respondents have not consented to such a waiver here.

In passing Act 796 of 1993, the General Assembly made it plain that the

provisions of the Arkansas Workers’ Compensation Act are to be strictly construed

by the Commission and the courts.  See id. § 11-9-704(c)(3); Duke v. Regis

Hairstylists, 55 Ark. App. 327, 935 S.W.2d 600 (1996).  “Strict construction means

narrow construction and requires that nothing be taken as intended that is not clearly

expressed.”  Hapney v. Rheem Mfg. Co., 341 Ark. 548, 26 S.W.3d 771 (2000).  The

documents contained in this proffered exhibit are prescriptions and medical bills;

they clearly are not “medical reports” because they do not appear to contain “written

reports of the physicians of their findings and opinions.”  Thus, they fall outside the
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ambit of § 11-9-705(c)(2)(A) as strictly construed.  The proffered exhibit will be

admitted into evidence and given due weight.

Addition of Issue Concerning Allowance of Independent Medical Evaluation

On October 6, 2009, Claimant’s current counsel, Gary Davis, sent a letter to

the Commission that states, inter alia, “Please be advised that I will be asking you

for an independent medical evaluation pursuant to Ark. Code Ann. § 11-9-811.”  He

repeated this request at the hearing.  Respondents objected.

As reflected in the Notice of Hearing, which is in evidence, the instant hearing

was to be held strictly on the question of whether this claim should be dismissed.

No prehearing order is in place.  This is obviously not the proper time to litigate the

issue concerning whether an IME should be ordered.  Hence, this issue will be

treated as reserved.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

The exhibits admitted into evidence are comprised of the following:

Claimant’s Exhibit 1, a compilation of his medical records, consisting of one index

page and 91 pages (incorrectly numbered) thereafter; Claimant’s Exhibit 2, letters

from his counsel to various parties (including the undersigned), consisting of one

index page and five pages thereafter; Claimant’s Exhibit 3, a letter from Claimant’s

counsel to the undersigned, consisting of one page; Claimant’s Exhibit 4, a letter

from Respondents’ counsel to Claimant’s previous counsel, consisting of one page;
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Claimant’s Exhibit 5, copies of medical bills and prescriptions, consisting of 41

pages; Respondents’ Exhibit 1, photocopies of pleadings and other documents

related to the claim, consisting of 64 numbered pages; Respondents’ Exhibit 2, the

May 18, 2009 Notice of Hearing for the claim, consisting of one page; Respondents’

Exhibit 3, the payment history of the claim, consisting of six pages; and

Respondents’ Exhibit 4, the Independent Medical Evaluation report by Dr. Barry

Baskin dated July 12, 2004, consisting of five pages.

In addition, and without objection from any party, the Commission’s file on this

claim has been incorporated by reference to enable me to detail the history of the

claim.

Testimony

Gary Young.  Claimant testified that he is 57 years old, has a twelfth-grade

education, and attended trade school.  He was employed by Respondent Mobley

Contractors, Inc. (hereinafter “Mobley”) on May 23, 2002 when he sustained injuries

to his right lung, ribs and back when he was crushed by a piece of metal weighing

28,500 lbs. while helping to assemble a 150-ton crane.  As a result of those injuries,

Claimant saw several physicians, including Dr. Bruce Safman.  The doctor gave him

several injections in the thoracic region of his back.  He underwent an independent

medical evaluation in July 2004 by Dr. Barry Baskin per the agreement of his former

counsel and Respondents.  To the best of Claimant’s knowledge, Respondents paid

for that evaluation, along with the one he had by Dr. Harold Chakales in 2005.  The

Chakales visit was pursuant to a change-of-physician request Claimant made to the
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Commission.  Prior to this switch from Drs. Safman to Chakales, Respondents had

paid for all of his treatment.  Dr. Chakales recommended an MRI, which Claimant

underwent; but he was uncertain who paid for it.  At a certain point, Respondents

refused to paid for any additional treatment.  Claimant’s testimony was that he had

no other choice but to seek treatment from the Department of Veterans Affairs

(hereafter “VA”), because he needed help with “chronic pain in his back.”  He stated

that he continues to suffer from pain in that area, and undergoes injections to treat

it.  Dr. Sarkis Nazarian, who is at the VA hospital, prescribes his medication,

including Fentanyl pain patches.  In addition, Claimant is undergoing psychiatric

treatment at the VA for depression, which he attributed to the pain.

According to Claimant, he has informed Nazarian on multiple occasions that

he needs information for his workers’ compensation claim.  While the doctor has

indicated a willingness to cooperate, that information has not been forthcoming.

Claimant has also talked to Dr. Nazarian about obtaining an impairment rating.  He

as twice taken a form to him for this purpose.  The doctor promised to give it to clinic

staff to handle, and Claimant has spoken with a number of persons, including the

clinic staff and his social worker, about it.  The forms have since been turned over

to a VA attorney.

Under questioning from Respondents, Claimant stated that he has not had

any contact with Respondents’ counsel since his deposition in April 2004.  He

testified that the medications he has been prescribed have taken a toll on his
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memory.  At the time of the Baskin evaluation in July 2004, Claimant’s current

counsel was taking over for his previous counsel, the Hon. Theodore Stricker.

Claimant stated that Respondents cut off his temporary total disability benefits

in 2002 following a dispute concerning whether he could return to work at Mobley.

He stated that he attempted to return, but that the duty he was given was not light,

as it was supposed to have been.  At that point, Stricker was his attorney and was

seeking additional benefits for him.  Claimant stated that a nerve conduction study

ordered by Dr. Chakales reflected that Claimant had nerve damage and, that that

was the reason why he has continued to pursue the claim.

While the correspondence from his attorney in evidence indicates that

Claimant began seeking information from Dr. Nazarian on April 28,2008, Claimant

stated that he began such efforts on his own earlier.  A second letter was sent to the

VA on September 28, 2009.

When questioned further by his counsel, Claimant testified that his Exhibit 5,

medical bills, reflects treatment he has received since May 23, 2005 at the VA

hospital for his work-related injuries.

Procedural History

As reflected in Respondents’ Exhibits 1-2 and the Commission’s file on this

claim, the history of this claim is as follows:

Claimant reported getting caught between machinery on May 23, 2002 at

Mobley and suffering, inter alia, a collapsed right lung.  Respondents accepted the

claim and paid temporary total disability benefits, but ceased paying based upon the
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position that Claimant refused to continue in a light-duty job as of October 10, 2002.

His first counsel, Stricker, filed a Form AR-C on November 14, 2002.  As of

September 17, 2003, the VA filed with the Commission a statutory hospital lien for

$4,940.21 in care.

On June 29, 2004, Claimant’s current counsel entered his appearance in the

claim, and filed another Form AR-C.  However, no hearing was requested at that

time.  Because Stricker had not yet withdrawn from representation, Respondents on

July 12, 2004 wrote to ask clarification as to who Claimant’s counsel was and to

inform the Commission that Claimant had already consented to an IME to be

conducted on the date of the letter.  Stricker responded the next day by filing a

Motion to Withdraw, representing that Claimant asked him on May 26, 2004 to leave

the case.  The Full Commission entered an order on August 2, 2004, granting the

motion.

On January 5, 2005, Claimant through his current counsel Davis requested

a change of physician from Dr. Safman to one of the Commission’s choosing.  The

Commission granted this on February 1, 2005, granting a change to Dr. Chakales

and setting an appointment for February 23, 2005.  The VA on January 24, 2005

sent a letter stating that the amount of bills connected with Claimant’s alleged work-

related injuries now amounted to $7,630.09.  Claimant’s current counsel on August

8, 2005 notified the Commission that Chakales had prescribed an MRI and an EMG,

and that Claimant was making claim for these tests.
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On December 20, 2005, Respondents filed a motion to dismiss and brief in

support thereof.  Therein, they alleged that dismissal was warranted under Ark.

Code Ann. § 11-9-702(d) (Supp. 2007) due to Claimant’s failure to request a hearing

within six months of seeking additional benefits.  In response, Claimant’s current

counsel on December 28, 2005 requested “a full hearing on the issues of unpaid

medical expenses and refusal to authorize medical treatment.”  Administrative Law

Judge D. Franklin Arey III, to whom the case was assigned, apparently held the

motion to dismiss in abeyance, and on January 9, 2006 issued prehearing

questionnaires to the parties.  Claimant through counsel responded on January 30,

2006, listing the issues to be litigated as his entitlement to medical treatment and a

controverted attorney’s fee.  Respondents filed their response on February 21, 2006.

Judge Arey scheduled a prehearing telephone conference for March 14, 2006.  The

conference took place as scheduled, and a hearing was set for May 26, 2006 in

Russellville on the issue of Claimant’s entitlement to additional medical benefits.

However, on May 17, 2006, the parties represented that they had reached a

tentative settlement, and requested a continuance of the hearing.  Judge Arey on

May 18, 2006 notified the parties that the hearing was cancelled, and that he would

hold the file for 20 days pending settlement.  Claimant’s counsel contacted the VA

concerning their lien, and notified Judge Arey of his concerns with proceeding with

a joint petition in light of it.  The settlement did not proceed, and Judge Arey returned

the file to the Commission’s general files.
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The Commission’s file reflects no further activity until Respondents filed

another motion to dismiss and brief in support thereof on February 12, 2008.  The

motion was grounded in Ark. Code Ann. §§ 11-9-702(b)(1) & (d) (Supp. 2007), along

with AWCC R. 099.13.  The file was assigned to the undersigned.  Claimant

responded on February 21, 2008, asking for a hearing.  I took the motion under

advisement and issued prehearing questionnaires to the parties on February 22,

2008.  Claimant filed his questionnaire response on March 14, 2008, listing the

issues to be tried as whether the claim should be dismissed and whether the claim

has been controverted.  His counsel asserted that he had been trying, without

success, to obtain additional medical records from the VA in order to pursue

permanent disability benefits.  Respondents filed their prehearing response on

March 20, 2008.  A prehearing conference was scheduled for May 5, 2008, but was

then rescheduled at Claimant’s request to May 19, 2008.  Due to the illness of the

undersigned, the conference was again rescheduled for June 16, 2008.  Following

the conference, an order was entered denying the motion to dismiss without

prejudice, based upon Claimant’s representation that he was seeking permanent

disability benefits and was awaiting medical records from the VA before proceeding.

The file was again returned to the Commission’s general files.

On January 23, 2009, Respondents filed a renewed motion to dismiss,

contending that Claimant had taken no action in pursuit of the claim since the

previous motion to dismiss was denied.  They again argued that the claim is barred

by the statute of limitations because the claim was not filed within one year of the
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last payment of additional compensation.  In response, Claimant asked that a

hearing be set on the motion to dismiss.  The hearing was scheduled for March 11,

2009.  However, Claimant’s counsel filed on March 3, 2009 a motion to be relieved

as such, and asked that the hearing be continued to allow Claimant to obtain

another attorney.  The hearing was cancelled because of the motion to withdraw.

On March 9, 2009, an order was entered denying the motion to withdraw because

it did not comply with AWCC Advisory 2003-2.  On May 18, 2009, the hearing was

rescheduled for October 14, 2009.

Medical Records, Etc.

Claimant’s Exhibit 1 reflects the treatment he has received from September

27, 2004 through March 3, 2008.  Contained in Claimant’s Exhibit 2 is a letter his

counsel sent Dr. Nazarian on April 28, 2008, seeking an impairment rating and a

healing period end date for Claimant.  The letter was re-sent on February 2, 2009.

On September 28, 2009, counsel wrote Ms. Gail Sipes, Chief Counsel for the VA

hospital in North Little Rock, seeking help in obtaining the aforementioned

information.  This letter is in the exhibit as well.  Claimant’s Exhibit 5 contains copies

of prescriptions and medical bills for treatment that Claimant has received at the VA.

Respondents’ Exhibit 3, the payout history on the claim, reflects that

Respondents last paid benefits on June 15, 2005.

Respondents’ Exhibit 4 is the independent medical evaluation report prepared

by Dr. Baskin on July 12, 2004.  Therein, he opined that Claimant should have a

single phase bone scan, should be referred to a chiropractor, and was at maximum
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medical improvement as of May 2003.  He specifically found that Claimant was not

entitled to an impairment rating.

III.  DISCUSSION

Arkansas Code Annotated § 11-9-702(d) (Repl. 2002) provides:

If within six (6) months after the filing of a claim for additional
compensation, no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if
necessary, be dismissed without prejudice to the refiling of the claim
within limitation periods specified in subsection (b) of this section.

In addition, AWCC R. 099.13 reads:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).

The record reflects that Claimant’s hearing request was not filed until

December 28, 2005–well over six months after he filed the Form AR-C on June 28,

2004.  Hence, Respondents have made a case for dismissal under § 11-9-702(d).

The provision, however, states the a claim “may” be dismissed; automatic dismissal

is not mandated under a strict construction of this provision.  Unquestionably,

Claimant continued to prosecute this case long after the running of the six-month

period, and the instance motion was not filed until years after this period.  Thus, this

is not an appropriate basis for dismissal.
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As for Rule 13, I find that the evidence shows that he has failed to prosecute

his claim.  When the first motion to dismiss was filed in 2005 and led to a hearing

request, the hearing was set off because the parties reached a tentative settlement

that did not proceed.  The May 26, 2006 hearing was to have been on Claimant’s

entitlement to additional medical benefits, which the evidence shows Respondents

controverted that year.  When the settlement did not proceed, Claimant should have

renewed his hearing request.  But this did not occur.  Instead, the case languished

until another motion to dismiss was filed on February 12, 2008.  In that instance, the

motion was denied without prejudice on June 16, 2008 based upon the

representation of Claimant’s counsel that Claimant was seeking permanent disability

benefits, and had been requesting information from Dr. Nazarian and the VA.

But as of the time of the instant hearing, nearly 16 more months had passed

without this information.  Claimant’s Exhibit 2 show that written inquiries to the VA

were made on April 28, 2008, February 2, 2009 and September 28, 2009.  I credit

the testimony of Claimant that he has made other, informal, inquiries about the

medical information and his need for an impairment rating.  The determination of a

witness’ credibility and how much weight to accord to that person’s testimony are

solely up to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37

S.W.3d 649 (2001).  The Commission must sort through conflicting evidence and

determine the true facts.  Id.  In so doing, the Commission is not required to believe

the testimony of the claimant or any other witness, but may accept and translate into
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findings of fact only those portions of the testimony that it deems worthy of belief.

Id.

In light of the foregoing, I do not find that Claimant has failed to prosecute his

claim.  Consequently, dismissal is not warranted under either § 11-9-702(d) or Rule

13.

Respondents are also seeking a dismissal on the ground that Claimant has

abridged the statute of limitation set forth in Ark. Code Ann. § 11-9-702 (Supp.

2007).  The Commission has been hesitant to grant a motion to dismiss on bases

other than want of prosecution.  See Hooker v. E.C. Rowlett Const. Co., 2005 AWCC

20, Claim No. F012906 (Full Commission Opinion filed February 8,

2005)(Commission “reluctant” to grant non-suit under Ark. R. Civ. P. 41).  Granted,

the Commission has dismissed, even sua sponte, claims for want of jurisdiction.

See, e.g., Neasley v. Carruth, 1999 AWCC 161, Claim No. E702638 (Full

Commission Opinion filed May 27, 1999).  But statute of limitations is merely an

affirmative defense and not a jurisdictional bar.  See Tatro v. Langston, 328 Ark.

548, 944 S.W.2d 118 (1997).  This aspect of Respondents’ motion to dismiss is

more in the character of one for summary judgment.  However, “[i]t is well

established that summary judgments do not apply to workers’ compensation cases.”

Wilkins v. Washington Reg. Med. Ctr., 2002 AWCC 151, Claim No. F014209 (Full

Commission Opinion filed July 31, 2002).  Hence, the motion to dismiss must be and

is hereby denied on this basis as well.  The statute of limitations issue shall be

considered reserved.
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Notwithstanding the above findings, Claimant has now had ample time to

obtain the information he has been seeking from the VA.  This claim shall proceed

to a hearing as soon as possible–if on no other issue than what was to have been

litigated in 2006:  Claimant’s entitlement to additional medical treatment.  For that

reason, new prehearing questionnaires will be distributed to the parties forthwith,

and a prehearing conference will be scheduled as soon as possible after the

questionnaire responses are filed.  At that conference, a hearing date and time will

be set so as to expedite resolution of this matter.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above,

Respondents’ motion to dismiss is hereby dismissed without prejudice.

IT IS SO ORDERED.

___________________________
Hon. O. Milton Fine II
Administrative Law Judge


