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STATEMENT OF THE CASE

A hearing was held in the above styled claim on July 6, 2010,

in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on November 18,

2009.  The pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the forthcoming hearing. Immediately prior to the commencement of

the hearing, the parties announced that they had reached an

agreement on the appropriate weekly compensation rates and that

those rates were $155.00 for total disability and $154.00 for

permanent partial disability. The claimant also announced that she

was only seeking temporary total disability benefits for the

periods of July 4, 2009 through August 28, 2009 and February 5,

2010 through March 23, 2010.  A copy of the pre-hearing order, with

the foregoing amendments noted thereon, was made Commission’s

Exhibit No. 1 to the hearing.
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The following stipulations were offered by the parties and are

hereby accepted:

1. On July 3, 2009, the relationship of employee-employer-

carrier existed between the parties.

2. The appropriate weekly compensation rates are $155.00 for

total disability and $154.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

her left knee as the result of a specific incident on

July 3, 2009.

2. The claimant’s entitlement to medical services, temporary

total disability benefits from July 4, 2009 through

August 28, 2009 and February 5, 2010 through March 23,

2010, and attorney’s fees.

In regard to these issues, the claimant contends:
  

“a. The claimant contends that on July 3, 2009
she sustained injury to her left knee while
performing her job duties.

b. The claimant contends that she is entitled
to temporary disability  benefits from July 4,
2009 until a date yet to be determined and
reasonably necessary medical treatment.

c. The claimant contends that her attorney is
entitled to an appropriate attorney’s fee.” 
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In regard to these issues, respondents contend:

“Respondents contend that the claimant’s
complaints are the result of a pre-existing
condition and/or an idiopathic event for which
they are not responsible and that the claimant
is not entitled to indemnity or medical
benefits as a result.”

 DISCUSSION

I. COMPENSABILITY

The first issue to be addressed is whether the claimant

sustained a compensable injury to her left knee, as a result of the

specific incident on July 3, 2009. The burden rests upon the

claimant to prove such a compensable injury.  

In order to meet this burden, the claimant must first satisfy

the statutory requirements for a “compensable injury” that are

contained in Ark. Code Ann. §11-9-102(4)(D). This subsection

mandates that the claimant prove by medical evidence, the actual

existence of the physical injury or condition, which is alleged to

be compensable. Further, the claimant must show that the actual

existence of this physical injury or condition is supported by

“objective findings”, as that term is defined by Ark. Code Ann.

§11-9-102(16)(A)(i). 

In the present case, the medical evidence is sufficient to

satisfy the statutory requirements of Ark. Code Ann. §11-9-

102(4)(D). The actual physical injury or damage of the claimant’s

knee is diagnosed both by Dr. Robert Noonan, a family practitioner,

and Dr. Bruce Brown, an orthopaedic surgeon.  Further, the

diagnosis of these physicians are supported by objective findings.
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These objective findings consist of visible swelling of the knee,

abnormalities noted from an MRI study of the left knee, and visible

observations made by Dr. Brown during arthroscopic surgery on the

left knee. 

The claimant must next prove that the medically established

and objectively supported physical injury or damage to the

claimant’s left knee satisfies the definitional requirement of Ark.

Code Ann. §11-9-102(4)(A)(i). These definitional requirements are:

(1) The physical injury or damage must arise

out of and occur in the course of the

employment.

(2) The physical injury or damage must be

caused by a specific incident.

(3) The physical injury or damage must be

identifiable by time and place of

occurrence.

(4) The physical injury or damage must result

in internal or external physical harm to

the claimant’s body.

(5) The physical injury or damage must be

such as to require medical services or

result in disability.

In order to satisfy the first three of these definitional

requirements, the claimant must prove the existence of a causal

relationship between the medically established and objectively

documented physical injury or damage to her left knee and a
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specific employment-related incident.  However, the claimant need

not prove the existence of this causal relationship to an absolute

certainty. She need only prove that the existence of this causal

relationship is likely or probable. Further, the claimant need not

prove that the specific employment-related incident was the sole or

even “major” cause of the physical injury or damage. The claimant

need only show that the specific employment-related incident played

some causal or contributory role in the medically established and

objectively supported physical injury or damage to her left knee.

Finally, the claimant need not prove the existence of this causal

relationship by medical evidence. She need only establish that the

specific employment-related incident could reasonably and logically

have produced or contributed to the physical injury or damage, that

first symptoms indicative of the occurrence of the physical injury

or damage appeared within a reasonable period of time following the

employment-related incident, and that there is no other likely

cause of the physical injury or damage. 

The claimant testified that, on July 3, 2009, she was going

down some steps in the pool area of the respondent’s motel, in

order to perform her assigned employment duties.  When she stepped

down from one step to another with her left foot, she felt a “pop”

and the sudden onset of excruciating pain in her left knee. It was

her testimony, that within five minutes of this incident, her left

knee had noticable swelling. She testified that she reported this

incident and injury to her assigned supervisor, Kim Thomas, shortly

after it happened. Shortly after reporting the incident, she
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consulted Dr. Robert Noonan, her family physician, about her injury

and knee complaints.

The claimant also testified that approximately four months

prior to this incident, she had began experiencing periodic

episodes of aching in her left knee, especially when going up and

down the stairs. It was the claimant’s testimony that her knee may

even have been aching when she got up on the morning of July 3,

2009. The claimant testified that she had talked with her

supervisor, Kim Thomas, and other employees about these episodes of

knee aching and that Ms. Thomas would attempt to assign her to work

that did not require her to do a lot of going up and down stairs

when these episodes occurred.

However, it was claimant’s testimony that she had never

experienced any significant pain, such as the extreme pain that

occurred contemporaneously with the incident on July 3, 2009. She

testified that these previous periodic symptoms had never been

sufficiently severe to cause her to feel the need for medical

treatment or to miss work.   She also testified that after this

incident the severe pain and swelling in her knee was continuous.

The testimony of Kim Thomas, the claimant’s supervisor,

coincides with and corroborates the claimant’s testimony. Ms.

Thomas testified that at times, prior to July 3, 2009, she had

noticed the claimant favoring her left knee.  On these occasions,

she may have tried to give the claimant lighter work. Ms. Thomas

further testified, that on the morning of July 3, 2009, the

claimant was complaining of some difficulties with her left knee.
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Later that day, the claimant came into the office and was

accompanied by another housekeeper. At that time, the claimant was

crying and appeared to be in extreme pain. At that time, the

claimant reported to her the pool incident and the onset of  severe

left knee difficulties.  Shortly after reporting this incident, the

claimant was taken by her husband to the doctor, but came back

later that same date. Ms. Thomas testified that, when the claimant

returned from seeing the doctor, she and the claimant went over the

accident and injury report that she had prepared while the claimant

had been at the doctor’s office. Finally, it was Ms. Thomas’

testimony that the claimant always has been and still remains a

good worker. 

The claimant’s testimony, concerning the immediate reporting

of the incident and injury is further corroborated by the first

report of injury or illness and the accompanying documents, which

are found in Claimant’s Exhibit No. 2. The description of the

incident contained in this report is essentially identical with the

description given by the claimant in her testimony. I would also

note that these records also show that the respondents’ were

notified of the incident and injury by the claimant on July 3,

2009.

 It is my opinion that the claimant’s testimony is credible

and represents an accurate depiction of the circumstances and

events surrounding the onset and continuation of her severe left

knee difficulties on July 3, 2009. Not only did the claimant appear
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to be a credible witness at the hearing, but her testimony is

corroborated by all of the other evidence presented at the hearing.

The record shows that, on July 3, 2009, the claimant was 51

years old. She was 5'7" and weighed 237 pounds. Clearly, it would

not be unusual or unexpected that an individual of this age and

weight might have some episodes of aching in the knee and even some

degree of degenerative changes of that from normal wear and tear.

However, it is well settled law that an employer takes an employee

as is, with all the employee’s pre-existing weakness and

propensities or susceptibilities to injury. 

Clearly, the claimant’s stepping down from one step to another

at the respondent’s place of business and during her regular work

hours occurred on July 3, 2009.  This activity was also required or

necessitated by her employment duties.

Although the stepping from one step to another is not

generally considered a particularly traumatic event, such activity

unquestionably places stress on the structural components of the

knee, as that one knee is suddenly required to bear almost the

entire weight of the individual. This stress becomes considerable,

when the individual weighs 237 pounds.  The slightest misalignment

or twisting of the knee at the time of this sudden stress can

clearly result in substantial injury.  

The medical evidence establishes that the actual etiology of

the damage sustained by the claimant to her left knee in the

incident on July 3, 2009, was in the form of tears of the posterior

horn of the lateral meniscus and of the medial meniscus. The
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medical evidence also establishes that the claimant was

experiencing chondromalacia over the medial femoral condyle in the

patella. However, this is generally a degenerative condition from

day to day wear and tear.  It is likely that the majority of this

chondral damage pre-existed the incident on July 3, 2009 and was

the probable cause of the periodic aching of the knee. However, the

meniscal tears, which have been diagnosed, are generally the result

of specific traumatic events such as that described by the claimant

in her testimony.

It is difficult to conceive that the claimant would have been

physically able to perform her normal employment duties for the

respondent with the meniscal tears demonstrated by the medical

evidence, even if her stair climbing may have been occasionally

reduced.  It is impossible to conceive that these tears would not

have produced sufficient symptoms and limitations to cause the

claimant to seek some type of medical treatment. The onset of

symptoms described by the claimant as occurring on July 3, 2009, in

her testimony, are clearly compatible with the occurrence of the

meniscal tears.  

I would note that the claimant did not return to work, after

the incident on July 3, 2009.  However, her subsequent employment

activities were severely limited and required no stair climbing,

prolonged standing, or extensive walking.  All of which had been

required and performed by the claimant prior to July 3, 2009.

After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence proves
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that the specific employment-related incident, as described by the

claimant in her testimony, could have logically and reasonably

caused the medically established and objectively supported tears to

the lateral and medial menisci of the claimant’s left knee. The

greater weight of the evidence further proves that the initial

symptoms, which were indicative of the occurrence of these meniscal

tears, occurred contemporaneously with the employment-related

incident of July 3, 2009. There is also no evidence of any other

reasonable or logical cause for these meniscal tears. These latter

facts convert a possible causal relationship between the incident

and the meniscal tears to become likely or probable.

  Therefore, I find that the claimant has proven the existence

of a causal relationship between the specific employment-related

incident of July 3, 2009 and the tears to the lateral and medial

menisci of the left claimant’s left knee.  This satisfies the first

three definitional requirements of Ark. Code Ann. §11-9-

102(4)(A)(i).

The medical evidence presented unquestionably shows that the

claimant sustained internal physical harm to her body, in the form

of tears to the lateral and medial meniscus. This, satisfies the

fourth requirement of Ark. Code Ann. §11-9-102(4)(A)(i).  

The nature and magnitude of the claimant’s employment-related

injury on July 3, 2009, would clearly prove that it reasonably

required medical services and resulted in disability. Meniscal

tears, such as those experienced by the claimant, clearly cannot

heal “on their own” and require surgical repair. Even with surgical
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intervention and appropriate follow up treatment, this type of

injury generally results in some period of temporary disability and

always results in some degree of permanent impairment, which is

ratable under the Commission’s official rating guide. Thus, the

claimant has satisfied the fifth and final definitional requirement

of Ark. Code Ann. §11-9-102(4)(A)(i).

In summary, I find that the claimant has proven by the greater

weight of the credible evidence that on July 3, 2009, she sustained

a “compensable injury” to her left knee, as that term is defined by

the Act. I find no merit to the respondents’ argument that the

claimant’s injury was “idiopathic”. I also find that the greater

weight of the credible evidence clearly proves that the claimant’s

meniscal tears were not “pre-existing”. Thus, the claimant is

entitled to appropriate benefits, as provided by the Act.

II. BENEFITS

Clearly, the claimant is entitled to “reasonably necessary

medical services” for her compensable injury. However, the burden

still rests upon the claimant to prove that the medical services

provided actually represent “reasonably necessary medical

services”.

In order to represent “reasonably necessary medical services”

the medical services provided must be necessitated by or connected

with the compensable injury. Further, the medical services must be

“reasonable” in light of the potential benefit such services offer

in returning the claimant to more near her preinjury state.
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In the present case, the medical services provided for the

claimant’s left knee difficulties by and at the direction of Dr.

Robert Noonan and Dr.  Bruce Brown were clearly necessitated by the

damage resulting from the claimant’s compensable injury of July 3,

2009. These medical services were also of a type and nature

commonly recognized and employed by the general medical community

in the evaluation and treatment of injuries, such as that

experienced by the claimant. The evidence presented further shows

that these medically services not only had a reasonable expectation

of accomplishing their intended purpose of diagnosing and treating

the claimant’s compensable injury, at the time these services were

rendered, but have actually accomplished these intended purposes.

After consideration of all the evidence presented, I find that

the medical services provided to the claimant for her left knee

difficulties, by and at the direction of Dr. Robert Noonan and Dr.

Bruce Brown, represent “reasonably necessary medical services” for

the claimant’s compensable injury of July 3, 2009. Pursuant to the

provisions of Ark. Code Ann. §11-9-508, the respondents are liable

for the expenses of these services. As it appears from the evidence

that the claimant may have paid for these services, the respondents

liability is controlled by the provisions of Rule 099.30IJ. 

The next benefit to be addressed is the claimant’s entitlement

to temporary total disability benefits for the periods of July 4,

2009 through August 28, 2009, and February 5, 2010 through March

23, 2010. The burden rests upon the claimant to prove her

entitlement to these benefits.  
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In order to meet this burden the claimant must prove that

during these time intervals she continued within her healing period

from the effects of her compensable injury. As the injury sustained

by the claimant is to a portion of her body that is scheduled under

Ark. Code Ann. §11-9-521, the claimant must also prove that she had

not “returned to work” during these time intervals.

The issue of the duration of the healing period is a medical

question, which must be resolved on the basis of the greater weight

of the medical evidence presented.  The healing period is defined

as that period of healing of the actual physical damage caused by

the claimant’s compensable injury. Once this physical damage has

resolved or at least stabilized, at a level where nothing further

in the way of time or medical treatment offers a reasonable

expectation of improvement, then the healing period has ended.

In the present case, the medical evidence presented shows that

the claimant’s healing period continued through April 20, 2010. On

that date, Dr. Brown noted that the claimant had improved but

opined that the claimant continued to require physical therapy for

further improvement. Thus, the claimant has satisfied the first

requirement for temporary total disability benefits, during the

period she now seeks.

The evidence reveals that the claimant did not “return to

work” from the date of her injury on July 3, 2009, until August 29,

2009. On that date, the claimant did return to work for the

respondent, but only in a limited light duty capacity.  On February

5, 2010, the claimant was finally to obtain the surgery that had
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previously  been recommended by Dr. Brown. Following this surgery,

the claimant’s physical activities were extremely limited and

prevented her from performing even her previous or limited light

duty positions. She continued to be limited in this fashion and

restricted from engaging in any type of employment until she was

again released by Dr. Brown to return to limited or light duty on

March 23, 2010. Apparently, the claimant did, in fact, return to

this limited or light duty employment on March 24, 2010.

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

evidence that she had “not returned to work”, as that term is used

in Ark. Code Ann. §11-9-521, for the periods of July 4, 2009

through August 28, 2009 and February 5, 2010 through March 23,

2010.  Thus, the claimant has satisfied the second requirement for

her entitlement to temporary total disability benefits during the

foregoing periods.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On July 3, 2009, the relationship of

employee-employer-carrier existed between the

parties.

3. On July 3, 2009, the claimant earned wages

sufficient to entitle her to weekly

compensation benefits of $155.00 for total
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disability and $154.00 for permanent partial

disability.

4.  On July 3, 2009, the claimant sustained a

compensable injury to her left knee in the

form of a tear of the lateral and medial

menisci. Specifically, the claimant has

established by medical evidence, which is

supported by objective findings, the actual

existence of this physical injury or damage.

Further, she has proven by the greater weight

of the credible evidence that this physical

injury or damage satisfies all of the

statutory requirements for a “compensable

injury” set out in Ark. Code Ann. §11-9-

102(4)(A)(i).

5. The medical services provided to the

claimant for her left knee difficulties by and

at the direction of Dr. Robert Noonan and Dr.

Bruce Brown represent “reasonably necessary

medical services” for her compensable injury.

Pursuant to the provisions of Ark. Code Ann.

§11-9-508, the respondents are liable for the

expense of these services.

6.  The claimant has proven by the greater

weight of the credible evidence that she was

rendered temporarily totally disabled by the
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effects of her compensable injury for the

periods of July 4, 2009 through August 28,

2009 and February 5, 2010 through March 23,

2010. Specifically, she has proven that during

these intervals she continued within her

healing period from the effects of her

compensable injury and had not “returned to

work”.

7.  The respondents have controverted the

claim in its entirety.

8.  The appropriate fee for the claimant’s

attorney is the maximum statutory attorney’s

fee on the controverted temporary total

disability benefits herein awarded.

ORDER

The respondents shall be liable for the expense incurred by

the claimant for medical services rendered her for her compensable

left knee injury by and at the direction of Dr. Robert Noonan and

Dr. Bruce Brown. 

The respondents shall pay to the claimant temporary total

disability benefits for the periods of July 4, 2009 through August

28, 2009 and February 5, 2010 through March 23, 2010.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the controverted temporary

total disability benefits herein awarded. One-half is the

obligation of the respondents in addition to such benefits. The
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remaining one-half of this fee is to be withheld by the respondents

from these benefits. 

All benefits herein awarded have heretofore accrued and are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                              
                         MICHAEL L. ELLIG
                           ADMINISTRATIVE LAW JUDGE
                              

   

                                         


