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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

March 18, 2010, in Texarkana, Arkansas.  A Prehearing Order

was entered in this case on January 11, 2010.  The following

stipulations were submitted by the parties either in the

Prehearing Order or during the course of the hearing and are

hereby accepted:

1. The Arkansas Workers' Compensation Commission has
jurisdiction of this claim.

2. The employer/employee/carrier relationship existed
at all relevant times.

3. The claimant sustained a compensable back injury
on June 2, 2006.

4. The claimant earned an average weekly wage of
$459.73 and her temporary total disability rate is
$306.00, and permanent partial disability rate is
$230.00.

5. Respondents have controverted all benefits as of
April 13, 2007.
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By agreement of the parties after the hearing, the

issues to be litigated and resolved at the present time were

limited to the following:

1. Compensability of claimant’s neck injury.

2. Whether the medical treatment claimant has had
since April 13, 2007, has been reasonable,
necessary, and related such that respondents
should be ordered to pay for same.

The record consists of the March 18, 2010, hearing

transcript and the exhibits contained therein.  

DISCUSSION

     The claimant sustained a compensable back injury when

she slipped on water and fell onto her back in a bathroom at

work on June 2, 2006.  She was treated that day at the

Family Practice Clinic of the Area Health Education Center

(AHEC) in Texarkana, Arkansas, and assessed with a muscle

strain.  (C. Exh. 1 p. 2)  

When the claimant’s back problems persisted, the

respondents thereafter provided a course of conservative

treatment for the claimant’s low back including x-rays, an

MRI performed on June 26, 2006, a myelogram and post-

myelogram CT performed on March 20, 2007, medications,

physical therapy, epidural injections, a TENS unit, a

traction unit for home use, follow-up by physicians at AHEC,

an evaluation by El Dorado orthopedist Dr. Kenneth Gati,

treatment by Little Rock pain specialist Dr. Bruce Safman,
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and treatment by Little Rock neurosurgeon Dr. Scott

Schlesinger.  

On July 28, 2006, Dr. Gati assessed the claimant with

low back pain secondary to a musculoskeletal strain.  (C.

Exh. 1 p. 15) On March 21, 2007, Dr. Schlesinger indicated

that he did not see any surgically fixable problem on the

claimant’s lumbar myelogram and post-myelogram CT performed

the previous day.  (C. Exh. 1 p. 56)

In addition to her persistent low back symptoms, the

claimant also contends that she injured her neck in the fall

on June 2, 2006.  Dr. Gati indicated on July 28, 2006, that

the claimant was at that time having problems with her arms. 

(C. Exh. 1 p. 15) Dr. Safman recorded a history on

September 6, 2006, that the claimant started developing pain

into her right arm a week after her injury.  (C. Exh. 1 p.

19)  

Dr. Schlesinger requested a cervical MRI which was

performed on December 6, 2006.  Dr. Andrew Finkbeiner

indicated that the dominant finding was at the C5-6 level

with a central herniated nucleus pulposus which flattens the

ventral cord and results in abutment of the exiting left C6

nerve root.  (C. Exh. 1 p. 44) However, Dr. Schlesinger

stated:

The MRI scan of the cervical spine reveals some
spinal stenosis at C5-6 on the right with disc
protrusion and osteophyte formation.  The
radiologist declared this to be causing flattening
of the cord, but I think this is mild distortion
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and I don’t believe surgery is indicated at this
time.  We may need further imaging if she does not
get better with conservative care. (C. Exh. 1 p.
40)          

Dr. Schlesinger’s letter dated March 21, 2007,

indicates that by that time he had requested a cervical

myelogram and post-myelogram CT, but that his request had

been denied by workers’ compensation.  (C. Exh. 1 p. 56) On

October 8, 2007, Dr. Schlesinger indicated that the

claimant’s diagnosis was (1) cervical disk disease

aggravated by a work injury and (2) lumbar degenerative disk

disease aggravated by a work injury.  Dr. Schlesinger also

opined that based on the patient’s history, all of her

problems are related to the work injury, and that it was at

that time appropriate for her to remain off work pending

additional tests and treatment. (C. Exh. 1 p. 62-63)

The claimant attempted to return to work for a short

period in August of 2006, and except for that period, the

respondents paid her temporary disability compensation until

April 13, 2007.  The claimant has not returned to work, and

was accepted for Social Security Disability from

approximately May of 2008.  (T. 60)

The medical records indicate that the claimant used

Blue Cross insurance to pay to go to AHEC on October 11,

2007, at which time she agreed to see a pain management

specialist. (C. Exh. 1 p. 64-66) The claimant again used

private insurance to begin treating with physicians at the
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Spine Institute of Louisiana in Shreveport, Louisiana, in

March of 2008.  (T. 72)

At that time, the claimant reported neck pain going

through her shoulders, the posterior and lateral aspects of

both arms to her wrist, with the right side worse than the

left, and the neck pain worse than the arm pain.  She

reported equally concerning back pain going through her

hips, buttock, the posterior aspect of both legs to her

heels, with her left leg worse than her right and the back

pain worse than the leg pain.  (C. Exh. 1 p. 69) 

Dr. Pierce Nunley interpreted the claimant’s cervical

MRI from December 6, 2006, as indicating a very large disk

herniation at the C5-C6 level causing significant flattening

of the cord and neuroforaminal narrowing bilaterally, right

greater than left, with reverse lumbar lordosis at that

level.  Dr. Nunley indicated that the herniation appeared to

clearly be a soft tissue herniation and not spondylosis from

arthritis. (C. Exh. 1 p. 72)

     Dr. Nunley interpreted the claimant’s lumbar MRI from

June 26, 2006, as indicating a large tear of the posterior

annulus at L5-S1 with an “HIZ” present.  (C. Exh. 1 p. 72)

In March and April of 2008, the claimant underwent

another period of physical therapy, bilateral nerve blocks

at the C6 and S1 levels of her spine, and electrodiagnostic

testing.  Electrodiagnostic testing did not indicate any
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evidence of radiculopathy, neuropathy, or myopathy in either

of the claimant’s arms or legs.  (C. Exh. 1 p. 88) 

Dr. Nunley performed a new cervical MRI on April 24,

2008, which he interpreted as indicating a fairly large disk

herniation at C5-6 eccentric to the right which was extruded

and compressing the cord and right C6 nerve roots

significantly.  (C. Exh. 1 p. 96) On May 1, 2008, Dr. Nunley

performed a complete and radical discectomy at the C5-6

level of the claimant’s spine followed by an anterior

fusion.  (C. Exh. 1 p. 100-101)

On June 23, 2008, Dr. Nunley performed a lumbar

discogram.  His radiographic interpretation was normal

morphology at the L3-4 and L4-5 levels of the claimant’s

spine with severe circumferential fissuring at the L5-S1

level.  (C. Exh. 1 p. 112) On July 8, 2008, Dr. Nunley

performed a complete and radical discectomy at the L5-S1

level followed by a 360 degree fusion.  (C. Exh. 1 p. 119)

After a course of physical therapy in August of 2008,

the claimant rated her pain as a 5-6 on August 28, 2008. (C.

Exh. 1 p. 133) However, at three months post-surgery, the

claimant rated her pain as a 6/10 on October 10, 2008.  (C.

Exh. 1 p. 137) On January 9, 2009, the claimant reported her

pain as a 7/10, with a new symptom of right anterior thigh

pain going to her knee, with no pain in her left leg.  (C.

Exh. 1 p. 140) On February 23, 2009, the claimant rated her

pain as 8/10.  (C. Exh. 1 p. 142)
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Dr. Nunley found no significant neural impingement at

L3-4, L4-5 or L5-S1 in an MRI performed on February 23,

2009.  (C. Exh. 1 p. 144) After the claimant received a

right L4 selective nerve root injection, Dr. Nunley

summarized:

Ms. Yount is just shy of 9 months status post 360-
degree lumbar fusion of L5-S1.  She still gets
back and right anterior thigh pain going to the
proximal shin.  The leg is worse than the back. 
She rates her current pain as 7 on a scale of 0-
10, with 10 being intolerable.  It ranges from 7-9
on a daily basis.  This is still significant on
her life.  Since her last visit, she got a right
L4 selective nerve root injection, and it did
diminish all areas of her pain less than 25% only
for about 2-3 days.  I do think we hit the correct
area, but apparently, it is not going to give her
much relief with these injections.  She has
completed a course of therapy so I think she has
maximized all of her conservative measures and she
continues to have pain.  When questioned about how
she feels now as compared to before surgery, she
does think her back is better, but she has traded
this with now a leg pain that is equally
significant as the pain she was having
preoperatively. (C. Exh. 1 p. 145)   

     On July 15, 2009, Dr. Nunley declared the claimant at

maximum medical improvement, and at that time the claimant

rated her pain at 7/10. (C. Exh. 1 p. 148) On November 9,

2009, the claimant rated her pain at 7/10, with increased

pain from her back to her right leg.  Dr. Nunley’s partner,

Dr. Gleason, provided refills on the claimant’s Ultram and

Flexeril prescriptions that day and indicated that she

remained unable to return to gainful employment.  (C. Exh. 1

p. 154) On February 15, 2010, approximately one month before

the hearing on this claim, the claimant rated her pain at
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6/10 for her neck and 7/10 for her lower back with pain

radiating all the way down her right leg to the outside

aspect of her ankle.  (C. Exh. 1 p. 155)

At the March 18, 2010, hearing, the claimant testified

that her low back surgery has helped her tremendously.  (T.

40) However, the claimant then testified that before surgery

her pain levels were 7-9, and that the pain still at times

gets to 7 or 8, but if she is sedentary and takes her pain

medication, she can get her pain down to a 6.  (T. 40, 64)

The claimant testified that when she had the MRI in February

of 2009 after her onset of symptoms radiating down her right

leg, she was told that she would probably eventually have to

have another surgery, but she did not want to undergo

another surgery at that time.  (T. 42)  

The claimant testified that her neck surgery relieved

numbness in her hands, but that she has a few problems with

her arms.  (T. 37, 65)  The claimant testified that she

currently takes Ultram, Lortab, Flexeril, and Ambien.  The

claimant testified that after sitting through the two hour

hearing she would rate her current pain as a “seven plus.” 

(T. 68)

By agreement of the parties after the hearing, all

hearing issues have been reserved except the compensability

of the claimant’s alleged cervical injury and the reasonable

necessity of the claimant’s medical treatment after the

respondents stopped paying benefits.
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Issue 1: Did The Claimant Sustain A Compensable Neck    
              Injury, In Addition To Her Admittedly          
              Compensable Low Back Injury, During Her Slip   
              And Fall At Work On June 2, 2006?

The Arkansas Workers’ Compensation Law provides that,

in order to prove the occurrence of a compensable injury as

a result of a specific incident which is identifiable by

time and place of occurrence, the claimant must establish by

a preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997). 

In the present case, Dr. Schlesinger ultimately

diagnosed the claimant with cervical disk disease aggravated

by her work injury.  (C. Exh. 1 p. 63) With regard to the

claimant’s MRI performed on December 6, 2006, I note that

Dr. Schlesinger interpreted the study as showing spinal

stenosis at C5-6 on the right with disk protrusion and

osteophyte formation.  (C. Exch. 1 p. 40) By contrast, Dr.

Nunley interpreted that same study as revealing a very large

soft tissue disk herniation causing significant flattening
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of the cord and neuroforaminal narrowing.  (C. Exh. 1 p. 72-

73)    

The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128 (2000).  The

Commission may review the basis for a doctor’s opinion in

determining its weight and credibility.  Id.  When medical

opinions conflict, the Commission may resolve the conflict

based on the record as a whole and reach the result

consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the

claimant are factors to consider in determining weight and

credibility.  Id.  

In the present case, I accord greater weight to Dr.

Schlesinger’s MRI interpretation than Dr. Nunley’s MRI

interpretation for the following reasons.  While Dr. Nunley

interpreted various neck studies, including the December 6,

2006, MRI, as indicating cord compression and ultimately

nerve root compression at C6 with radicular symptoms on the

right consistent with the C6 level in April of 2008, I note

that in March of 2008, Dr. David Adams indicated that he

found no electrodiagnostic evidence of radiculopathy,

neuropathy, or myopathy in any of the claimant’s upper

extremities or her lower extremities.  (C. Exh. 1 p. 85)
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Under these circumstances, I do not find credible Dr.

Nunley’s conclusions that the disk at C5-6 was causing nerve

compression and radiculopathy.

I instead find credible Dr. Schlesinger’s

interpretation that the MRI in December of 2006 indicated

only a disk protrusion, stenosis and osteophyte formation,

as well as his final diagnosis of cervical disk disease

aggravated by a work injury.  However, where a claimant

seeks to establish the compensability of an alleged

aggravation of a preexisting condition, the alleged

aggravation, being a new injury, must be established by

medical evidence supported by objective findings. 

Therefore, it is not sufficient merely to establish the

existence of the pre-existing abnormality with medical

evidence supported by objective findings. Liaromatis v.

Baxter County Reg'l Hosp., 95 Ark. App. 296, 298, 236 S.W.3d

524, 526 (2006).  

     In the present case, after reviewing the entire record,

I find that the claimant’s diagnosed work-related

aggravation of her preexisting cervical disk disease in her

neck is not supported by any of the objective findings in

the medical record.  

In this regard, I note that Dr. Schlesinger was

specifically asked and indicated that he did not observe any

bruising or muscle spasms during the course of his

treatment. (C. Exh. 1 p. 61) In fact, the first notation of
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muscle spasms in the claimant’s neck area included in the

medical record were recorded on March 18, 2008, when the

claimant first visited the Spine Institute of Louisiana. I

find that the claimant has not established a causal

connection between her fall in 2006 and the reported spasms

in 2008 in light of the 21 intervening months between the

fall and the first report of spasm.

In addition, I note that Dr. Adams found no

electrodiagnostic evidence of radiculopathy, neuropathy, or

myopathy in either of the claimant’s upper extremities in

March of 2008.  (C. Exh. 1 p. 88)  I interpret from Dr.

Schlesinger’s diagnosis that the disk protrusion, osteophyte

and stenosis indicated on the 2006 MRI preexisted the

claimant’s fall at work on June 2, 2006, and therefore are

not objective findings of an aggravation of the claimant’s

cervical disk disease. 

Again, I recognize that Dr. Nunley interpreted the 2006

cervical MRI as indicating cord compression and diagnosed

radiculopathy.  I have also considered the claimant’s

testimony that Dr. Nunley’s cervical surgery eliminated

numbness in her hands that she experienced after the fall. 

(T. 65)  However, I have not identified a single medical

reference to numbness in the claimant’s hands as a post-fall

symptom in any of the medical reports offered into evidence.

Dr. Adams found no evidence of radiculopathy in the

claimant’s upper extremities on pre-surgical
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electrodiagnostic testing, and Dr. Schlesinger did not

consider the claimant to have a cervical disk injury

requiring surgery.  Neither the claimant’s hand numbness

that came to light for the first time in her hearing

testimony or Dr. Nunley’s diagnosis of radiculopathy in the

upper extremities are supported by the objective

electrodiagnostic testing performed by Dr. Adams in 2008.

Because I find that the claimant has failed to

establish that she sustained a compensable neck injury on

June 2, 2006, I find that the respondents are not liable for

any medical treatment for her neck at issue in this claim

after the respondents last paid for medical treatment

provided by Dr. Schlesinger on or about March 21, 2007.      

Issue 2: Was Any Of The Claimant’s Additional Medical   
    Treatment After Dr. Schlesinger Released The   
    Claimant For Her Lumbar Spine On March 21,     
    2007, Reasonably Necessary For Treatment Of    
    That Injury?

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,
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924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).  The Arkansas Court of Appeals has

also indicated that “[p]ostsurgical improvement is a proper

consideration in determining whether the surgery was

reasonable and necessary....”  Winslow v. D & B Mechanical

Contractors, 69 Ark. App. 285, 13 S.W.3d 180 (2000).   

In the present case, I find that the claimant has

failed to establish by a preponderance of the evidence that

her course of treatment at issue beginning on October 11,

2007, was reasonably necessary to treat her work-related low

back injury for the following reasons.  

After obtaining a lumbar MRI in December of 2006 and a

lumbar myelogram and post-myelogram CT in March of 2007, Dr.

Schlesinger opined in March of 2007 that he would release

the claimant from care for her lumbar spine because there

was no evidence on the lumbar Myelogram/CT of any surgically

fixable problem.  (C. Exh. 1 p. 56)
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Notwithstanding Dr. Schlesinger’s conclusions, Dr.

Nunley conducted discography of the claimant’s lumbar spine

in June of 2008, followed by a complete and radical

discectomy and fusion at the L5-S1 level of the claimant’s

spine in July of 2008.  (C. Exh. 1 p. 111-119) In

determining whether this course of treatment was reasonably

necessary, I note that when the claimant first presented to

the Spine Institute of Louisiana on March 13, 2008, she

rated her pain as an 8 on a scale of 0-10, with 7 being the

lowest pain she gets.  (C. Exh. 1 p. 69-70) At the hearing

conducted on March 18, 2010, the claimant testified that if

she is sedentary now, her pain can now go as low as a 6 out

of 10.  (T. 40) As noted above, however, the claimant

presented to the Spine Institute of Louisiana post-

surgically with a pain level of 7 in her low back on

February 15, 2010, and a pain level of 8 in her low back on

November 9, 2009.  (C. Exh. 1 p. 154-155) The claimant

testified that she was also told that she will now

eventually need another low back surgery, but that she is

not interested in more surgery at this time. (T. 42)

On this record, I find that the preponderance of the

evidence establishes that the claimant has had minimal

improvement from her course of additional treatment at issue

beginning on October 11, 2007, followed by lumbar surgery at

the Spine Institute of Louisiana in 2008.  I find that the

claimant’s minimal improvement after surgery in 2008
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supports Dr. Schlesinger’s conclusion in 2006 that the

claimant did not have a surgically fixable problem in her

lumbar spine as a result of her work injury.  I therefore

find that the claimant’s course of additional treatment for

her lumbar spine on and after October 11, 2007, was not

reasonably necessary to treat her compensable low back

injury.      

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has
jurisdiction of this claim.

2. The employer/employee/carrier relationship existed
at all relevant times.

3. The claimant sustained a compensable low back
injury on June 2, 2006.

4. The claimant earned an average weekly wage of
$459.73 and her temporary total disability rate is
$306.00, and permanent partial disability rate is
$230.00.

5. The respondents have controverted all benefits as
of April 13, 2007.

6. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
compensable neck injury under the requirements of
the Arkansas Workers’ Compensation law. The
respondents are therefore not liable for any of
the controverted medical treatment that the
claimant has received for her neck after     
April 13, 2007.

7. The claimant has also failed to establish by a
preponderance of the evidence that any of the
medical treatment that she has received for her
lower back after April 13, 2007, was reasonably
necessary in relation to the lumbar spine injury
that she sustained at work on June 2, 2006.
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ORDER

For the reasons discussed herein, I find that the

claimant has failed to establish that the respondents are

liable for any of the medical treatment that she received

after April 13, 2007.  Because the respondents are not

liable for any of the medical expenses paid by group

insurance after April 13, 2007, I find that the group

insurance which paid the claimant’s medical expenses after

April 13, 2007, have no subrogation claim and no potential

subrogation claim within the meaning of Arkansas Code

Annotated Section 11-9-411(c). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


