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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on September 29, 2010,

before Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered

in this case on August 11,  2010, and was introduced into the record of this

proceeding as Commission Exhibit No. 1.  The Pre-hearing Order set forth the

stipulations offered by the parties and outlined the issues to be litigated and

resolved at this hearing.  The following stipulations as submitted by the parties in

the Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

August 10, 2009, when the claimant contends he sustained a

compensable injury.

3.  Based on an average weekly wage of $493.00, the claimant would

be entitled to compensation rates of $329.00 for temporary total

disability benefits and $247.00 for permanent partial disability

benefits.

By agreement of the parties, the issues to be litigated are:

          1. Compensability.

2. If found compensable, claimant’s entitlement to temporary total

disability benefits and medical benefits.

3. Controversion and attorney’s fees.

4. All other issues are reserved, including permanency.

The record consists of an one volume transcript of the September 29, 2010

hearing consisting of the testimony of Robert L. Young, James Hall, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Claimant’s Exhibit No. 1 (Medical records with Index); Claimant’s Exhibit No.

2 Deposition of Dr. David Rhodes - 9/16/2010); Respondents’ Exhibit No. 1 (AWCC

Form C - 8/31/2009); and Respondents’ Exhibit No. 2 (Medical Records with Index);

and Respondents’ Exhibit No. 3 (AWCC Form C - 4/9/2010).

FACTUAL BACKGROUND
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Robert Young is 46 years of age (DOB 12/28/1964).  He completed the

eleventh grade.  He has previously worked at a wholesale company delivering

groceries, delivered coffee, and worked at FedEx Corporation for five years.  On

August 10, 2010, he was employed by JR Services running a route delivering

FedEx packages.  He had worked for JR Services for about a year-and-a-half.  He

estimated that he made 60 to 100 stops on the route per day.  Young explained that

the truck he drove was a walk-in box truck with the front two seats and a sliding

door that allows you access to the rear of the truck.  He usually drove the truck, but

on this day, Mr. Hall, his boss and owner of the company, was driving the truck and

he was in the passenger seat.  Young described the accident, as follows:

Okay, We went up to a stop.  He was driving.  I got up and I turned towards
the door.  Well, when I turned towards the door, somehow the truck lunged,
and I threw – it threw me into the door.

 He testified that he hit his left arm in the forearm area and had instant pain.

He told Mr. Hall that he hit it.  Hall took the package to the door and left Young in

the truck.   Young testified that he finished the route but Hall had to do most of the

lifting.  He explained that later that day, he got dehydrated and had to get off the

truck and go to the emergency room.  He told them that he was hurting through the

shoulders, but the medical personnel were more concerned about the fact that his

kidneys were shutting down.  Young stayed in the hospital overnight and returned

to work on the following Monday.  He requested assistance and was provided a

helper on Wednesday - Friday.  Young testified that he returned to the emergency

room on August 20, 2009, the following Monday, due to pain.  X-rays were taken.
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He kept in touch with his boss to keep him informed of his status.  Young testified

that he began having problems with the movement of his thumb and index finger.

Young testified that he cannot put his index finger and his thumb together.  He  was

evaluated by Dr. Rhodes on October 1, 2009.  Rhodes recommended a nerve

conduction study, but the insurance company wouldn’t allow it.

Young applied for unemployment benefits in November of 2009, and has

received unemployment benefits through the date of the hearing.  He was able to

continue to see Dr. Rhodes using his wife’s insurance.  He returned to Dr. Rhodes

in February of 2010, underwent the nerve conduction study, and surgery on his arm

on March 1, 2010.   Young explained that he does not have full movement of this

arm and that it cramps a lot.   He is still in his healing period and has not been

released to return to work.  He cannot do delivery jobs.

On cross-examination, Young testified that he signed the Form C dated

8/31/09 but that he did not write in the description of the injury.  He explained that

he did not know what the driver did but he knew he hit the door.  He explained that

he began having trouble with his arm immediately with pain at a level of nine or ten

when he hit it.  He never noticed a bruise, cut, scrape, or abrasion on his arm.  He

testified that he told the emergency room personnel about the pain in his arm, but

was hurting bad through his shoulders and back.  He agreed that they took his

blood pressure using his left arm.  He agreed that the medical records did not show

that he complained of arm pain at the hospital.  He also agreed that they put the IV

into his left arm.  
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He has received $275.00 a week in unemployment benefits since November

of 2009. 

The claimant contends he suffered an on the job injury on August 10, 2009,

that he was unable to go to work, and has not been paid since the date of the injury,

and has incurred unpaid medical bills as a result of his injury.

The respondents contend that the claimant did not sustain a compensable

injury in the course and scope of his employment on August 10, 2009.

Alternatively, if the claimant is awarded disability benefits, respondents are entitled

to a credit for unemployment benefits received.  He testified that he could try to

work at filling stations or convenience stores such that he could do the work with

his right hand.  He drives, but can no longer deliver packages due to the lack of

strength in his arm.  He testified that he had never hurt the left arm previously.  He

testified that there was no light duty jobs at JR Services to his knowledge.

James Hall testified that JR Services is a package delivery system with Fed

Ex Ground Corporation.  He owns three routes as an independent contractor.  He

owns three trucks.  Packages are loaded on the trucks at the terminal in North Little

Rock.  He testified that on August 10, 2009, Hall was driving the truck on the

Lonoke-Carlisle route  with Young.  Hall remembered Young saying he hit his elbow

but told him that he was okay and would “rub it off“.  Hall explained that they went

to a stop and he ran the packages in.  When he returned to the truck, Young was

sweating and pouring water on the back of his neck with complaints that his

shoulders were hurting.  He wanted to be taken off the truck.  Hall took him to the
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Exxon in Carlisle to be picked up by someone else approximately 10:30 in the

morning.  Hall finished the route.  He did not recall Young standing up in the truck

and being slung into the door, but could not recall what happened other than the

claimant telling him that he hit his elbow and that he would be fine.  

Hall testified that Young did not report an injury to him later.  He explained

that he later learned that  Young went to the doctor for heat exhaustion and kidney

problems at 5:00 in the afternoon.  He was contacted by the terminal manager the

following Monday who told him that the claimant had reported a heat exhaustion

injury similar to ones he had in the past.  Hall testified that he was riding with Young

that day due to his prior heat exhaustion problems.  He explained that employees

are supposed to go to Concentra if they are injured.  Young did not report any

problems with his arm after he returned to work until the following week.  

Hall testified that the drivers have to be able to lift from zero to 150 pounds

and that there is no light duty available at JR Services. 

Medical records reveal that the claimant sought treatment at St. Vincent

Infirmary on August 10, 2009, for heat exhaustion and lower back pain.  He sought

treatment on August 20, 2009, at St. Vincent Infirmary for a contusion to his elbow.

He returned to St. Vincent Infirmary on August 26, 2009, with complaints that he

had pain in his upper left arm as a result of a work injury.  He sought treatment with

Dr. David Rhodes on October 1, 2009, with complaints of left hand pain from a 8-9-

09 accident.  Rhodes ordered x-rays and a nerve conduction study to rule out left

anterior interosseous nerve syndrome.  He sought treatment with Dr. Waterhouse
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on January 21, 2010.  He returned to Dr. Rhodes on February 22, 2010, for a

follow-up visit with complaints of left hand and wrist pain.  X-rays were taken with

unremarkable findings and the nerve conduction study was ordered.  On March 2,

2010, Young underwent a nerve conduction study by Dr. Julie McCoy.  The nerve

conduction sturdy revealed anterior interosseous nerve syndrome to the left upper

extremity.  On March 8, 2010, Young returned to Rhodes with complaints of

continued pain in his left arm which is a sharp pain that is exacerbated with

grasping and alleviated with rest.  Rhodes recommended surgical release.   On

March 10, 2010, Young underwent a left anterior interosseous nerve

decompression in the forearm.  On March 15, 2010, Young was admitted into St.

Vincent Infirmary with complaints of shortness of breath, cough, and an assessment

of right lower lobe pneumonia.  It was noted that he had a history of morbid obesity,

sleep apnea, hypertension, and diabetes.  Young returned to Rhodes of a follow-up

of his left arm surgery on March 23, 2010 and April 5, 2010 .  The examination

revealed that he was still unable to flex the thumb IP or index profundus.  He was

put in a splint and released with medications for pain. 

Dr. David Rhodes, an orthopedic surgeon, testified by deposition.  He

specializes in hand surgery.  He first examined the claimant on October 1, 2009.

He found compression of the claimant’s left anterior interosseous nerve (“AIN”) and

performed surgery.  His findings were consistent with the nerve conduction study

performed by Dr. McCoy.  He found chronic nerve impingement.  He testified that

impingement from overuse could be chronic nerve impingement without an acute
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traumatic event.  He also explained that neuropathy can constitute an idiopathic

nerve disease.  He agreed that diabetics tend to experience compression

neuropathy at a much higher rate than the general population.  Rhodes testified that

Young had impingement of the AIN by two tendons.  He agreed that a viral illness,

such as a sore throat and fatigue, could cause damage to the AIN.  Rhodes testified

that Young’s nerve damage in his left arm could have been from a hemotoma that

he sustained in his arm from the injury. Rhodes testified that within a reasonable

degree of medical certainty that there could be a connection between the incident

Young had at work and the condition for which surgery was performed and that the

likelihood was greater than 50% based on his experience from motor vehicle

accidents.  He explained that it is very common for patients not to experience pain

initially at areas that are traumatized, especially in the event of the formation of a

hemotoma which could cause compression on the nerve.  He explained that a

hemotoma can grow due to internal bleeding and can cause numbness, tingling,

and pain.  He explained that he found two locations where the tendons were

pinching the anterior interossesous nerve.  He explained that swelling of the tendon

that impinged the nerve could have also caused the nerve damage.  He testified

that the force would not have to be enough to cause a fracture to cause muscle or

nerve damage.  He testified that he would have expected there to be some objective

findings in the area of the trauma.  Rhodes explained that the neurological status

of the left upper extremity on the evening of the event could be normal if the

hemotoma was small at that point.  Young’s last treatment was July 20, 2010, and
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he had still not gained function of his flexor pollicis longus, the muscle function to

this thumb and his index finger.  Rhodes estimated Young’s recovery time between

12 and 18 months after the surgery.  Rhodes stated that he would typically release

the patient to light duty and use a work hardening program of therapy.  He indicated

the claimant could be doing therapy or a work hardening program.   Rhodes

testified that he did not address the claimant’s weak pronation because it was

difficult to assess since other muscles can compensate.  Rhodes explained that

hemotomas do not necessarily shown up on x-rays. He also testified that swollen

tendons do not show up on x-rays.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

August 10, 2009, when the claimant contends he sustained a

compensable injury.

3.  Based on an average weekly wage of $493.00, the claimant would

be entitled to compensation rates of $329.00 for temporary total

disability benefits and $247.00 for permanent partial disability

benefits.

4. The claimant has proven by a preponderance of the evidence that he

sustained a compensable injury to his left upper extremity on August

10, 2009.
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5. The claimant has proven by a preponderance of the evidence that he

is entitled to medical benefits and temporary total disability benefits

from August 18, 2009 until a date yet to be determined, as a result of

his compensable injury.  With respect to any week for which the

claimant received  unemployment benefits, the claimant is entitled to

temporary total disability benefits only to the extent the temporary

total disability otherwise payable exceeds such unemployment

benefits pursuant to Ark. Code Ann. § 11-9-506.

6. The respondents have fully controverted claimant’s entitlement to

disability benefits.  Claimant is entitled to a twenty-five percent (25%)

statutory attorney’s fee on the indemnity benefits awarded herein,

one-half to be paid by the respondents and one-half to be withheld

from the claimant’s award of benefits.

 DISCUSSION

The claimant contends he suffered an on the job injury on August 10, 2009,

that he was unable to go to work since August 18, 2009, has not been paid since

the date of the injury, and has incurred unpaid medical bills as a result of his injury.

The respondents contend that the claimant did not sustain a compensable

injury in the course and scope of his employment on August 10, 2009.

Alternatively, if the claimant is awarded disability benefits, respondents are entitled

to a credit for unemployment benefits received.

I. COMPENSABILITY
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Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or accident

injury to prosthetic appliances, including eyeglasses, contact lenses, or hearing

aids, arising out of and in the course of employment and which requires medical

services or results in disability or death.  An injury is “accidental” only if it is caused

by a specific incident and is identifiable by time and place of occurrence.  A

compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).
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The claimant testified that he injured his left arm when he hit his arm against

the inside door in the delivery truck while making deliveries.  His boss was driving

the truck at the time and he reported the incident immediately.  He testified that he

remained at work until later that afternoon.  He testified that he sought medical

treatment the following week due to his hospitalization on the date of the injury for

a more serious life-threatening physical condition.  He testified that his boss, James

Hall,  was present when the incident happened.  Young testified that when he hit

the door, he felt excruciating pain in his left arm.  James Hall  corroborated the

claimant’s testimony that Young did complain of an elbow injury on the day in

question, but disputed that Young remained at work that day and also indicated that

the injury was not serious and that he would be fine.  Hall testified that it was not

until the following week that Young reported the left arm injury and problems with

his hand and his need for medical treatment.

The evidence further demonstrates that the claimant did seek medical

treatment for pain and weakness in his left arm and problems with pinching his

index finger to his thumb.  He underwent a nerve conduction study and ultimately

had a surgical release procedure on his left arm.  I find that the testimony of the

claimant was credible.  Based on my review of the credible evidence, I find that

claimant has proven by a preponderance of the evidence that he suffered a

compensable left arm injury while riding in the delivery truck on August 10, 2009.

II.  OBJECTIVE FINDINGS 
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A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).   “Objective findings” are

those findings which cannot come under voluntary control of the patient.  Ark. Code

Ann. § 11-9-102(16)(A)(i). In the present case, I find that the claimant does

establish a compensable injury by medical evidence supported by objective

findings.

A review of the medical records offered in this case reflect there is objective

medical evidence that the claimant sustained a left arm injury as a result of this

incident.  A reasonable inference from the chronology of events is that the

medication and surgical release procedure were prescribed and performed to aid

and treat the injury.  Kimbrell v. Arkansas Dep’t of Health, 66 Ark. App. 245, 989

S.W.2d 570 (1999); Fred’s Inc. v. Jefferson, 361 Ark. 258, 206 S.W.3d 238 (2005);

Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000).   

III. CAUSATION 

In the instant case, it has been established that an incident involving the

claimant occurred at work.  In a workers’ compensation case, a claimant must prove

a causal connection between the work-related accident and the disabling injury.

Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).   This is

not a case where the claimant must prove that the injury had to be the major cause

of the need for the medical treatment in order for it to be covered by workers’

compensation.  That analysis is not applicable since this is a case involving a

specific injury and request for medical treatment and temporary total disability
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benefits as opposed to a gradual onset injury or an award of permanent disability

benefits.   See, Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 145, 923 S.W.2d

883, 885 (1996).  The determination of whether a causal connection exists is a

question of fact for the Commission to determine.  Jeter v. B.R. McGinty Mech., 62

Ark. App. 53, 968 S.W.2d 645 (1998).

In the instant case, there is no evidence that the claimant had prior  problems

with his left arm.    Medical opinions addressing compensability must be stated

within a reasonable degree of medical certainty. Ark. Code Ann. § 11-9-

102(16)(B)(Repl. 1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

In the instant case, Dr. Rhodes testified that it was his opinion within a

reasonable degree of medical certainty that the work-related injury was the cause
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of claimant’s need for the surgical release procedure and medical treatment.

Although Rhodes agreed that the nerve damage suffered by the claimant can be

caused by conditions other than trauma, such as diabetes and viruses, he opined

that the trauma described by the claimant to his left arm was the likely cause of his

nerve damage and that probability exceeded 50% based on his medical experience.

He explained that the fact that the claimant did not complain of pain or other

symptoms in his left arm while hospitalized for dehydration could be reasonably

explained since the nerve damage could have been caused by a hemotoma or

swollen tendons that developed after the trauma occurred.  Based on my review of

the entire record, I find that claimant proved by a preponderance of the evidence

that the work-related incident was the cause of the need for his medical treatment.

IV.  TEMPORARY TOTAL DISABILITY 

In the instant case, claimant testified that he has not been able to work from

August 18, 2009, until a date yet to be determined. The claimant is entitled to

temporary total benefits during his healing period or until he returns to work. Ark.

Code Ann. § 11-9-521(a)(Repl. 2002); Wheeler Constr. V. Armstrong, 73 Ark. App.

146, 41 S.W.3d 822 (2001).  The healing period is defined as that period for

healing the injury, which continues until claimant is as far restored as the

permanent nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App.

303, 879 S.W.2d 459 (1994).  In the instant case, the claimant remains in his

healing period and has not returned to work.  Based on the preponderance of the
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evidence, I find that the claimant is entitled to temporary total disability benefits

from August 18, 2009, until a date yet to be determined.   

V.  CONTROVERSION AND ATTORNEY’S FEES

Based on my review of the evidence in this case, I find that respondents

have fully controverted payment of additional temporary total disability benefits.

Claimant’s attorney is entitled to a statutory attorney’s fee on the disability  benefits

awarded herein.

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorneys fees in accordance with the findings of fact and conclusions of law set

forth herein. All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §

11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


