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STATEMENT OF THE CASE

On September 21, 2010, the above captioned claim came on for

a hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on June 3, 2010, and a pre-hearing order was filed on

June 4, 2010.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. The respondents have denied this claim in its entirety.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Employee/employer relationship.

2. Compensability of the claimant’s injuries to his right

shoulder, head, and upper arm.

3. Related medical.

Claimant’s contentions are:

“On June 29, 2009 the Claimant injured his
head, right shoulder, and upper arm when he
fell off a ladder at work.”

Respondents No. 1's contentions are:

“Respondents contend that Claimant was not an
employee of Respondent Employer on 6/29/09.
The claimant was an independent contractor
and/or subcontractor of Framco at the time of
his injury.  In light of this, Respondents
contend that Claimant is not entitled to
workers’ compensation benefits at the expense
of Respondent Carrier.  In the event an
employment relationship is found, it is
Respondents’ position that the medical
documentation does not support entitlement to
benefits associated with any alleged injury.
The medical documentation further does not
establish entitlement to indemnity benefits
associated with any injury the claimant
allegedly incurred on 6/29/09.”

Respondent No. 2 has failed to offer any contention at this

time.

The claimant in this matter was hanging ceiling tiles while

standing on a ladder when the ladder began to move.  The claimant

attempted to prevent himself from falling; however, he did fall and

hit the edge of a cabinet causing the ladder to fall underneath him

and he eventually landed on the ladder.  The claimant indicated in

testimony that he lost consciousness and woke up sometime later on
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the floor with someone holding a towel to his head.  It was his

testimony that every time the towel was removed from his head blood

would spray onto the wall and that he laid in that position until

the paramedics arrived on the scene.

The central issue in this case is whether the claimant was an

employee of the respondent or an independent contractor.

In Cloverleaf Express and AIG Claims Service v. Fouts, 91 Ark.

App. 4, 207 S.W.3d 576 (2005), the Court of Appeals considered this

issue.

The Court of Appeals stated:

“The issue of whether one is an employee or an
independent contractor is analyzed under two
separate tests: (1) the control test; and (2)
the relative nature of the work test.
(Emphasis added.)  On the issue of control,
this court has stated:

‘The governing distinction is that
if control of the work reserved by
the employer is control not only of
the result, but also of the means
and manner of the performance, then
the relation of master and servant
necessarily follows. But if control
of the means be lacking, and the
employer does not undertake to
direct the manner in which the
employee shall work in the discharge
of his duties, then the relation of
independent contractor exists.’”

The following factors found in Cloverleaf are to be considered

in determining whether one is an employee or independent

contractor:

“(a) the extent of control which, by the
agreement, the master may exercise over the
details of the work;
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(b) whether or not the one employed is engaged
in a distinct occupation or business;

(c) the kind of occupation, with reference to
whether in the locality, the work is usually
done under the direction of the employer or by
a specialist without supervision;

(d) the skill required in the particular
occupation;

(e) whether the employer or the workman
supplies the instrumentalities, tools, and the
place of work for the person doing the work;

(f) the length of time for which the person is
employed;

(g) the method of payment, whether by the time
or by the job;

(h) whether or not the work is a part of the
regular business of the employer;

(I) whether or not the parties believe they
are creating the relation of master and
servant; and

(j) whether the principal is or is not in
business.”

In the present case, the claimant and the respondent had a

conversation regarding their working relationship.  The claimant

testified as follows at the hearing:

“A. Well, I went out to his house and talked
to him and he hired me for $800 a week.

Q. Did you make any kind of requests of him
about payment?

A. Well, at the time - I have a house.  Well,
30 acres of land.  And because everything has
slowed down, I asked Dave if it was possible
for him to pay me without taking deductions
out, because, at the end of the year, my CPA
does all that anyways.  It would all still -
the money wouldn’t be hid because it would all
go into the bank.  At the end of the year, I’d
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pay all my taxes then so that I can hold on to
my house.

Q. Was your house under some sort of a threat?

A. Oh, it’s come close four times of being
foreclosed on.

Q. And did he agree to do that?

A. Yes, he did.”

It is clear from the testimony that the claimant was receiving

payment through J & S Framing, a separate corporate entity of which

he was president.  J & S Framing is incorporated with the Secretary

of State’s office, had its own corporate bank accounts, and a

federal tax identification number.  At the time of the accident, J

& S Framing did have a workers’ compensation policy and that the

claimant had excluded himself from that policy through a

certificate of non-coverage in his position as sole proprietor.  It

is also clear that during the claimant’s relationship with the

respondent, the respondent only made payment to J & S Framing and

the claimant received payment through J & S Framing in the form of

salary.

Factor (a) The extent of control which, by the agreement,

the master may exercise over the details of the work.

Here, the testimony of both the claimant and the respondent

are somewhat similar in that the claimant was the only person with

any association with Framco at the work site in Shelbyville,

Tennessee, around the time frame of the accident.  While the

claimant’s deposition testimony was clear on that point, his

hearing testimony was somewhat confusing; however, given the
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testimony as a whole, I find that the claimant was the only person

there associated with Framco.  Any direction as to what was to be

done on the job site was given by Calcon, the general contractor

onsite, not Framco.  Although at different times during the work in

Shelbyville, other Framco employees did perform work duties there,

just not during the period surrounding this incident.

Factor (b) whether or not the one employed is engaged in a

distinct occupation or business.

The claimant in this matter owns and operates J & S Framing

which is a business engaged in the construction industry and

specifically did work in framing.  The work that the claimant was

performing at the Shelbyville job site was construction work but it

was somewhat different than framing buildings, in that the

constructin was in the form of remodeling and the use of metal

studs instead of wood.

Factor (d) the skill required in the particular occupation.

To do the work described by the claimant in the Shelbyville

job would require certain skills including the ability to use

certain types of equipment and general understanding of

construction concepts.  Given the claimant’s long history in the

construction industry, I feel certain he possessed the required

skills to perform the duties at the Shelbyville job site.

Factor (e) whether the employer or the workman supplies the

instrumentalities, tools, and the place of work for the person

doing the work.
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The claimant testified that he did have some basic tools on

his tool belt with him at the Shelbyville site along with a drill

that he had purchased at the request of the respondent.  At the

hearing, David Reynolds, the owner of the respondent company, gave

credible testimony regarding the tools that where used at the

Shelbyville job site.  He testified that all tools in Shelbyville

were provided by Calcon, the general contractor.  While the

claimant in this matter supplied only a few basic tools, it is

clear that the respondent did not supply any tools or materials to

the Shelbyville job site.

Factor (g) the method of payment.

In the present case, all payments were made to J & S Framing

from Framco.  The claimant gave the following testimony on cross

examination regarding moneys received from Framco by J & S Framing:

“Q. Payment received by J & S for work you did
through the corporation?

A. Yes.

Q. As an employee of the corporation, correct?

A. Correct.

Q. All right.  This arrangement with Framco,
you had no taxes, no deductions of any sort
taken out of these checks, did you, the $800 a
week you’re getting from Framco for doing this
project?

A. No, it was a salary check.  There’s no
deductions on it.

Q. Okay.  And you got $800 regardless of the
number of hours you worked or the volume of
work that you did within those hours, correct?
It’s a flat rate of $800 per the agreement?
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A. No.  If I was to miss a day, they would
knock it off.

Q. Okay.

A. In other words, they could work you 60
hours and pay you the $800 in salary, but if
you missed a night, they would knock it off
your check.”

Factor (h) whether or not the work is a part of the regular

business of the employer.

The type of work that the claimant was performing at the

Shelbyville site was exactly the same type of work that Framco was

engaged in at other job locations.

Factor (I) whether or not the parties believe they are

creating the relation of master and servant.

This appears to be a very important factor in the present

case.  The claimant testified to having the following conversation

with Dave Reynolds before his accident:

“Q. During that time, did you speak with Mr.
Reynolds?

A. Yes.  I spoke with Mr. Reynolds before the
accident.  There were two electricians killed
in Wal-Mart jobs and several people getting
hurt, a couple in the store I was in.  My son
actually found one of these dead guys in the
store he was working in up north.  So I called
Dave up on a Wednesday night and told Dave
that I wanted to be - I wanted him to take all
the deductions out of any check, that I had to
be covered on these jobs for sure.  And he
asked me why.  And I told him, I said, there’s
been two people killed.  That night a plumber
mangled his hand real bad.  And he said that
he had already written the checks.  And so I
said, okay, can we start Sunday night when we
start the new work week.  And he hesitated for
a minute or so and said, okay, well, Sunday
night.  And then it was either Tuesday or
Wednesday when I fell.”
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This seems to make it clear that the claimant understood that he

was not an employee of Framco at the time of this conversation.  He

also knew that although J & S had current workers’ compensation

insurance he had elected to not be covered.  The claimant knew in

his own mind that the master servant relationship did not exist

between himself and Framco.

The following is testimony given by Dave Reynolds at the

hearing regarding the claimant’s relationship with Framco:

“Q. Okay.  In those initial conversations, was
there any discussion about Mr. Woodmancy’s
company, Framco - I mean, J & S?  I am sorry.

A. Yes.

Q. Explain to me what was said between you two
guys about J & S Framing and its involvement.

A. Well, I had offered him employment and he
didn’t want it.  He wanted it to be run
through the company so that he didn’t have to
pay any taxes.

Q. In that conversation, was there any
discussion of insurance, workers’ comp
insurance?

A. Yes, there was.  He knew that he wouldn’t
be covered under work comp.

Q. What did he tell you about workers’
compensation insurance?

A. Well, I asked, him, well, do you have work
comp and general liability.  And he provided
them for me.

Q. Okay.  And did you, in turn, have to
provide those to your general or whoever was
subbing you?

A. No.

Q. Okay.  You just had them on file for
yourself?
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A. Yes.”

Both parties knew that the arrangement between the claimant

and Framco was to be that of independent contractor.  The claimant

had workers’ compensation coverage, he had unfortunately opted

himself out of that coverage.

There are factors in this case that point to the claimant

being an employee.  There are factors in this case that point to

the claimant being an independent contractor.  For me, the scale

was tipped to independent contractor because it is clear that is

the relationship that both parties agreed to before the

relationship began.  This is not a case of a respondent taking

advantage of an employee, the claimant in this matter is quite

seasoned in the construction field and has owned construction

companies.  While the respondent does appear to have some of that

same knowledge it seems to be as great as the claimants.

The claimant’s alleged telephone conversation with the

respondent regarding changing his status with Framco to that of

employee may have occurred in just the way the claimant alleges it

did, but the fact of the matter is nothing was ever done to change

the relationship both parties agreed to enter into.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on June 3, 2010, and contained in a

pre-hearing order filed June 4, 2010, are hereby accepted as fact.

2. The claimant failed to prove that the employee employer

relationship existed between Framco and himself.

3. The other issues are moot in that the claimant was not an

employee of the respondent.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


