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Respondents represented by the HONORABLE MARK MAYFIELD, Attorney at Law,
Jonesboro, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On June 28, 2010, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.   The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Gilbert Wiseman - the claimant, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION

Gilbert Wiseman, the claimant, has a date of birth of December 20, 1956.  The claimant 

was in the U.S. Army form 1975 through 1986.  Prior to his employment with respondent the
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claimant was self-employed doing carpenter work while working with other contractors.  

The claimant commenced his employment with respondent-employer on March 16, 2007,

as a jogger. In explaining the duties of his employment position as a jogger with respondent, the

testimony of the claimant reflects:

That was the title of the position, and we would work on
machinery.  We would also put the material on the pallets, stack 
them up to whatever height we had to have it.

What I mean by working on machinery is that the machine
would have a break in a paper that we would have to go and re-feed
the paper through.  And on occasion, we would have to break the 
paper apart to wash the blankets, which would have heat build up 
on the rollers.  And all the joggers worked up there.  The senior 
operator and assistant operator would clean all the blankets and get
them ready to start back up again. (T. 10-11).

The claimant described the condition of his health at the time he began working at

respondent as “in real good shape”.  Claimant denies having any particular pain or health

problems that he was dealing with at the time of his employment by respondent.   The claimant

concedes that he had undergone surgery a few months earlier prior to going to work for

respondent.  In describing the prior surgery, the claimant testified:

I had a C, I don’t remember, 6-7 or a 5-6 or something, one
of the, and it was done on the right side.  They went in and repaired
- - I had a ruptured disc.  They wen in - - the VA went in and operated
on it and got it fixed, and after that, I was - - I felt real good.  I had no
problems. (T. 11).

The VA surgery was performed at C5-C6  in 2006.  The claimant continued regarding the impact

of the afore surgery:

I wore a brace and couldn’t do any of my construction work
for a while.  And in time, it just took a little time for healing, and then
I was able to go on back to work.  (T. 12).

Claimant maintains that he fully healed from the VA surgery, and that when he started working
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for respondent he was doing okay and that he had no problems.  Claimant assessed the VA

surgery as a successful surgery.

The testimony of the claimant reflects that respondent-employer is a large-scale printing

operation with very large printing presses.  Claimant testified regarding the size of the printing

presses:

Well, you would have to - - I would say they’re between
15 foot in the air, 8, maybe 8 foot wide or wider.  And you would 
have a little crawl space that you have to crawl into when we had 
to work on them and clean certain areas. (T. 13).

In describing the mechanics of his September 30, 2007, compensable injury, the testimony of the

claimant reflects:

Okay.  It was probably a couple of hours after I got to work.
We crawled into the machine.  The paper broke, and we had to go in
and clean the blankets, which is a big roller around four, five foot 
wide. And it had heat built up on it.  And there was a bunch of stages 
that you had to go through.  Like everybody would get in one and wash 
one of them, and we would work our way down the line.  And I happened
to have got into the one where the paper goes over the top and also 
underneath.  What you do are what they call a four-out instead of a two-
out.  And in that machine I was in, I’m a little too wide, and I have to 
turn sideways to get in there and reach with my right arm with a nap
rag which had a solution on it.  You would clean the ink off the blanket.
And as I was - - the rollers would move, you would just wash back 
and forth, and that’s what I was doing.  And the position I was in, I was
turned sideways.  And as I was resting my arm out to wash - - to catch 
the far side of the ink roller, I got a real sharp popping pain in my 
shoulder. (T. 13-14).

Claimant testified regarding the dimensions of the space he was trying to get into to perform the
above tasks:

Well, on the top-side roller, I had plenty of room.  It was 
around a two-foot area.  You have a lower roller, also, and you have
to squat down to get down to it.  Ant which I only had maybe 16 or
18 inches of area to get my body into.  (T. 14).
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The claimant testified that he was all the way inside the machine trying to get where he could

wash it.  The claimant’s feet were on a platform, which is about eight inches off the floor.  The

platform was a part of the printing press.  The claimant described the width of the space inside of

the machine that he was trying to get inside:

I would say the space for me to stand in it at that particular
point was just in the center of the machines, somewhere around between
18 inches to 2 foot. (T. 15).

The claimant added that the high was “about three foot in the air on that bottom roller” up from 

the floor.  Claimant is 6' 2" tall.  The claimant continued, regarding movements and location in the

machine:

I was on my knees and turned to the side.  I wasn’t completely
all the way in.  My feet were kind of hanging off to the eight inch step
that you step up in there.  The back of my feet were hanging off there.
Inside I was leaning, because you have to look up underneath the rollers
to be able to get all the ink off of the rollers. (T. 16).

The claimant added, regarding the mechanics of his body:

I was turned to my right.

And while I was turned to my right, I was in there trying to look
up inside there and wash the ink off the blade.  It had built up ink. (T. 16).

Claimant explained that he was using his right arm to wash the ink off, and was holding himself

with his left arm to keep from falling into the machine.  Claimant noted the presence of a brace.

The testimony of the claimant reflects, regarding the corresponding pain he experienced

with the popping sensation in his shoulder:

It was a very sharp daggering pain that popped in the top of
my shoulder where it felt like I was popping the shoulder out of place.
But I couldn’t get no relief on it, and I kind of fell down on the stand 
with my arms.  And I had to back my way out, because I couldn’t stand
up, so I had to back myself out and get on the concrete floor. (T. 17).
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The claimant reported the injury to appropriate supervisory personnel, Mark Stobbs, the senior

operator.   The claimant was taken by his supervisor to the emergency room of St. Bernards

Regional Medical Center on the same date as the occurrence.  Regarding the emergency room

treatment, the claimant testified:

Well, they treated me there at the emergency room, but they
had to have me go back to the company doctor, which checked me 
out to see what he thought might be wrong with me is the only reason
why I know I had to go there. (T. 17-18).

Respondents’ designated medical provider is Dr. Michael Lack.  The claimant’s injury was

not disputed by respondents.  The claimant acknowledged that he was provided a large amount of

medical treatment over the next several months in connection with the injury.  Regarding his

symptoms during the afore period, the claimant testified:

I was having pain coming down the side of my neck here and
down across over the top of my shoulder.  (T. 18).

The claimant described the pain as along the right side of his neck underneath and behind the ear 

and down across the top of his shoulder as somewhat down the arm.

The testimony of the claimant reflects that he saw various orthopedic and neurosurgeon

specialists over the next few weeks and months following the September 30, 2007, accident. 

Claimant eventually ended up with Dr. Parsioon, and a C6-C7 disc surgery was performed.  In

describing his condition following the surgery by Dr. Parsioon, the claimant’s testimony reflects:

I went through the surgery.  And, of course, they had me 
restricted where I couldn’t move my neck.  They had me with a 
neck brace, and they also gave me a bone stimulator that I had to 
wear three times a day.  And I had that for almost four to six months.

The surgery was fine.  I had no more what you call real sharp
pains in my neck at that time. 

The pain in my neck was just back here by my right ear and
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come down just into the top of my shoulder a little bit.  (T. 20).

Claimant asserts that as far as his neck pain was concern, the surgery was successful in alleviating

that pain.  The claimant testified that he continued to have some problems following the surgery:

Well, when I hurt myself, my shoulder is what popped, and
I still had a lot of pain in that shoulder, which nobody recollected 
that there was pain there.

I had pain in my right shoulder at the top part here and it come
all the way to the top part of my shoulder and in front right here.
(indicating). (T. 21).

The testimony of the claimant reflects that he continued to complain about the shoulder pain and

was seen by several physicians in connection with same.  

The claimant was at one point seen by Dr. Rutherford and Dr. Pearce in Little Rock.   The

claimant was also at one point set up for some EMG testing and was eventually diagnosed with

carpal tunnel.  Claimant denies ever having carpal tunnel symptoms.  Specifically, the claimant

denies ever having pain or symptoms into the lower part of his arm, wrist, hand or fingers.  

The claimant eventually returned to work.  The cervical surgery was performed by Dr.

Parsioon in January 2008.  The claimant returned to work in June 2008, to light duty.  The

claimant asserts that when he returned to work he continued to have a lot of sharp pains in his

shoulder.   The claimant described his job duties following his June 2008, return to work:

At that time, I was operating a forklift, and all I had to use
was my fingers on the controls.  I never had to use my right arm, 
just move my fingers. (T. 24).

The claimant testified that he continued to seek medical treatment to address his continuing

complaints as he continued working .  The claimant noted that respondents continued to provide

medical treatment for a certain period of time after his June 2008, return to work.  The claimant
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maintains that there were not changes in his shoulder following his return to work.  

The testimony of the claimant reflects that he worked full time during the months

following his June 2008, return to work.  In September 2008, the claimant had a discussion with

Judy Nance, a Travelers Insurance Company workers’ compensation claims adjuster.  Specifically,

the claimant testified that he received at telephone call from Ms. Nance:

She called me on the phone.  She replied back to me that they
would no longer have any more help for me, that they had done the 
best that they could as far as my work injury, and that they were closing
the case. (T. 25).

The claimant testified that thereafter he was not provided any further medical treatment for his

injury by respondents.  The claimant continued working for respondents following the termination

of his access to medical treatment.  

Regarding his job duties from September 2008 until March 2009, the testimony of the

claimant reflects:

As far as I know, I was still on light duty.  I was never told
I was to go back to full duty.  And I was operating a forklift as light
duty work. (T. 25-26).

Claimant maintains that he continued operating the forklift on a regular basis and that he was able

to successfully do so.  Regarding the nature of the forklift job, whether a full time job or one 

created for him, the claimant testified:

It was a job that I was put on.  I never took nobody’s spot.
They didn’t create that job for me.  I just got in the position for it. 
(T. 26).

The claimant’s testimony reflects that he was generally on the forklift between eight to ten hours a

day.  Claimant denies that there were ever any periods, days or any particular types of duties on

the forklift that he could not do because of his injuries.  Further, the claimant denies ever making
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any complaints about doing the forklift job.

The testimony of the claimant reflects that following his September 2008, conversation

with Ms. Nance, further medical treatment for his injury was obtained at the VA Hospital.  The

claimant testified that in January 2009, he obtained medical treatment at the VA in connection

with the September 30, 2007, compensable injuries.  The claimant acknowledged that he did not

receive any medical treatment relative to the compensable injury between September 2008 and

January 2009.

The claimant testified regarding his understanding of how his job with respondent-

employer eventually came to an end:

It was my understanding that they were going to cut back 
in the factory, and they was going to be laying off 300 or so personnel.
At that time, I was still working until March 15th of ‘09.  And that was
the end of it until they told me that I possibly could be transferred back
to the joggers position in the press line. (T. 27).

The claimant acknowledge that in February 2010, he was seen by Dr. Lack for an evaluation of

whether he was capable of performing the forklift work.  The claimant had not worked at

respondent-employer since March 15, 2009, at the time of the February 2010 evaluation by Dr.

Lack.  

The testimony of the claimant reflects that at one point he was referred from the VA to a

clinic for some type of pain medicine.  Regarding the afore, the claimant testified:

I don’t remember the doctor’s name.  But they were going 
to do some injections in my neck to deaden the nerves on the right 
side. (T. 28). 

The claimant offered that the facility was the Mays and Schnapp Clinic.  The claimant went to the
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clinic in September 2009.  Regarding the results of the injections, the claimant testified:

Well, the first couple of initial shots that they gave me, I had
to come back three weeks in a row.  And they give me shots, three 
shots each week.  And the pain eventually started going away. (T. 29).

Claimant noted that the injections were helpful and is of the belief that the injections work.  In

describing the improvement in his symptoms since beginning the injections, the claimant testified:

I don’t have the pain in my neck near as much as what I had
before in my shoulder. (T. 29).

Further, the testimony of the claimant reflects that he feel that he is more capable of working 

now, after having obtained the injections, that he was in March 2009.  The claimant testified that

within six (6) to eight (8) months following the injections the felt that he could have gone back to

work at least doing the forklift job.  The claimant is now on Social Security disability, having been

approved in March 2010.   

During cross-examination, the claimant testified that he did not recall going to the

Veterans Administration on September 19, 2007.  Likewise, the claimant maintains that he did not

have any carpal tunnel syndrome symptoms before the September 30, 2007, injury.  Upon

reviewing the September 19, 2007, VA document, the claimant’s memory was refreshed.  With 

respect to the carpal tunnel type symptoms, the claimant testified:

Well, I didn’t know it was carpal tunnel symptoms.  I 
just had some pain in my fingers, yes.

It’s like they would go to sleep.  (T. 32).

The claimant denies having any type of accident or injury that caused the 2006 injury and

problem.  Regarding the symptoms that he experienced prior to the cervical surgery 2006, cervical

surgery at C5-C6, the claimant testified that he had some sharp pains in his neck.  Claimant denies
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any trouble lifting his hand in relation to the prior surgery.  

Regarding his prior work activities before his employment by respondent, the claimant

testified that the construction consisted of framing and building.  As to any concrete work, the

claimant testified:

No - - I did a little bit, you know, every now and then, but
nothing to really speak of.  I just did little small jobs. (T. 34).

The claimant maintains that the framing and building work was not as hard physically as the job

that he was performing for respondent.  

The claimant asserts that when he went to the emergency room on September 30, 2007,

he was having pain down into his shoulder.  Regarding the shoulder pain, the claimant testified:

Yeah, all the way down my neck and toward the biceps the 
right side of my arm. (T. 34-35).

The claimant added that he believes that he provided a complete history of his symptoms to the

personnel at the emergency room. 

The claimant acknowledged that the was seen by Dr. Parsioon on several occasions in

follow-up after his cervical surgery.  The testimony of the clamant reflects regarding when he 

made mention of the continuing symptoms to Dr. Parsioon following the surgery:

I told him from the time after he done the surgery that I was 
still having sharp pains in my right shoulder. (T. 35).

The clamant offered that he thought that he mentions the symptoms on all or almost all

subsequent visits. 

The claimant testified that he does not remember if he had any kind of accident in April

2008 where he was hurt.  Claimant acknowledged using a chainsaw since January 2008 cervical
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surgery.  The claimant’s testimony reflects that he does not remember telling Dr. Parsioon about 

his shoulder symptoms at the time of the June 2008, follow-up visit  The claimant denies that his

symptoms were different during the June 2008, visit to Dr. Parsioon.

The claimant acknowledged going to see Dr. Day and Dr. Pearce, both orthopedic

surgeons.  Claimant maintains that he told Dr. Pearce that he was having sharp pains in his

shoulder.  The claimant acknowledged being sent to Dr. Michael Moore, a hand specialist.  The

claimant did not have carpal tunnel surgery, although he acknowledged that it had been

recommended.  

The testimony of the claimant reflects that he was sent to Dr. Harriman by respondent. 

Claimant asserts that he provided a history of his injury to Dr. Harriman, which was consistent

with that previously provided to Drs Parsioon, Day and Pearce.  As to whether he relayed to Dr.

Harriman that the symptoms in his shoulder had arisen within the last three and a half months,

claimant testified:

The pain wasn’t going away, and I don’t recollect exactly
what I said to him. (T. 38). 

The claimant saw Dr. Harriman on September 11, 2008.  Thereafter, the claimant testified that he

obtained medical treatment from the VA having been told by Ms. Nance that respondents would

no long provide same. 

The claimant denies sustaining any kind of  injury from lifting a generator in connection

with the February 2009, ice storm.  
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The claimant acknowledged going to Dr. Lovell in Memphis in October 2008, however

does not recall whether he had a discussion regarding surgery or the permanent nature of his

symptoms.  The claimant was sent to Dr. Lovell by respondent.

The claimant acknowledged that when he was laid off in  March 2009, there were a

number of other employees of respondents laid off as well.  The claimant’s testimony reflects,

regarding his ability to continuing working for respondent:

I was told that I could go back to the press room, or they 
would find a job for me in the bindery. (T. 41).

The claimant asserts that in March 2009, so long as he did not have to use his right shoulder, he 

could have performed the jobs.  Claimant acknowledged that both jobs required the use of the

right shoulder.  

In January 2010, the claimant was contacted by Mr. Craft about the layoff status and

going to Dr. Lack.  Claimant acknowledged that Dr. Lack rendered an opinion that he was not

able to perform the job.  The claimant met with Mr. Craft and another employee of respondent to

discuss the evaluation of Dr. Lack. 

The medical in the record reflects that the claimant was seen at the emergency room of St.

Bernards Regional Medical Center on September 30, 2007.  The emergency room report

regarding the afore visit reflects, in pertinent part:

HPI: 50 y/o male who says he was at work cleaning blankets 
and was using his arms with repeated extensions.  Pt hear pop
in his right scalpula area and had severe sharp pain in that area.
Pan is worse with movement.  Pt denies actual right shoulder 
pain.  Pain is rated a 10/10 sharp stabing pain. (CX #1, p. 1).

On October 9, 2007, the claimant was seen by Dr. Michael Lack in connection with the

September 30, 2007, injury.  The office note of the afore visit reflects, in pertinent part:
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Injury: Fu on Right shoulder pain.  Pain level = 5/10 when trying to 
lift something, pt really does not have pain when not lifting only aching.

ASSESSMENT/PLANS:
DOCTOR’S REPORT: Pt continues to complain of pain.  PT is helping.
His rom is improved.  Pt noticed he had increased pain while getting 
A 2x4 from his truck yesterday.   Pt still having tingling but only when
he moves his hand from side to side.  Pt did have a hnp in his neck with
surgery .

Pt has no drift in the arm and no pain in the shoulder joint.  Pain still
in rhomboid region.  Pt states he is 50 % better.

RESTRICTIONS
Left handed job only. (CX #1,p. 2).

The medical reflects that the claimant underwent an MRI of his right shoulder on 

November 14, 2007.  The afore study yielded the following findings:

1. Small tear of the inferior glenoid labrum at the approximate
6 o’clock position associated with a small subcentimeter 
para-labral cyst.

2. Mild distal supraspinatus rotator cuff tendinopathy, likely 
secondary to chronic impingement from a degenerative, 
hpertrophied acromioclavicular joint. (CX #1, p. 5).

The claimant also underwent an MRI of the cervical spine on November 14, 2007, which

disclosed a very large paracentral HNP at C6-7, causing significant cord compression at that level.

On January 7, 2008, the claimant was seen by Dr. Fereidoon Parsioon, at Phoenix

Neurosurgery, pursuant to a referral of respondents.  The January 7, 2008, report reflects the

claimant’s chief complaint as neck and right upper extremity pain with bilateral arm weakness. 

The report further reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: This is a 51-year-old
gentleman who is here referral by Workers’ Compensation for neck
and arm problems.   This gentleman’s date of injury was September
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30, 2007.  He states he was standing up and the washing rollers on a
machine and he stretched out his right arm while he was doing this.
He started he started getting a very sharp and stabbing pain in his 
shoulder blade area with radiation into his right arm with right arm
weakness and tingling at the tips of his fingers.  He told his boss and
supervisor and they took him to St. Bernard Hospital in Jonesboro, AR.
He was evaluated with x-rays, given injections, and referred to Dr. Lack
who is the company physician.

Dr. Lack treated him with physical therapy for five to six weeks and he
did not get any better.  He was then sent to Dr. Day who is an orthopedic
surgeon.  Dr. Day sent him for an MRI of the cervical spine and told 
him that his injury was work related.

He gives a history of jerky muscle movements for a long period of time.
He states he cannot lift his arms up and is weak in both arms.  He states
he has had a long lasting problem with erection; however, after this injury
it seems to be a little worse.  He has an history of sleep apnea and smokes.

He is status post anterior cervical discectomy and fusion with plating on
October 12, 2006 at the VA Hospital.   He states he did not have any 
problems after this surgery and went back to work.  He is working now
as a forklift driver and is not lifting any heavy items.

*       *       *

IMPRESSION: l.  Neck and right upper extremity pain with 
    bilateral arm weakness as a result of a C6/C7
    huge central to right ruptured disc.
2. Status post anterior cervical discectomy .      

PLAN: In my opinion, this gentleman’s injury is related to his work
because the fall in January of 2007 did not cause any symptoms for 
him and he went back to work.  I also do not have any evidence of him
seeing any other physicians for treatment.

This gentleman needs to have urgent surgery because of severe spinal cord
compression.  I explained this to him and his wife. .    .  (CX #1, p. 9-10).

On January 10, 2008, the claimant was admitted to St. Francis Hospital under the care of Dr. 

Parsioon and underwent cervical surgery at the C6-7 level. (CX. #1, p. 11).  

The claimant was seen in follow-up by Dr. Parsioon on March 3, 2008.  The report of the

afore reflects, in pertinent part:
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HISTORY OF PRESENT ILLNESS: This patient is status post anterior
cervical discectomy and fusion at C6/C7 with plating on January 9, 2008.
He also had a previous fusion at C5/C6 in the past.  A plate was also present
at  C5/C6 ane we removed it during surgery and a new plate was applied at
C6/C7.

This patient is doing well; however, he complains of severe interscapular
pain and bilateral shoulder pain.  He says he cannot use his arms or raise
them up above his shoulders.  This is not because of weakness in his arms.
He states it is because of the pain that he feels in the shoulder blade area.

*       *       *

PLAN: I had a long discussion with him and explained to him that this 
pain is muscular and he needs to start moving his arms otherwise he is 
going to get a frozen shoulder and get into trouble with joint problems.
He understands this.

He is using his bone stimulator.    .    .    (CX #1, p. 12). 

The claimant was again seen by Dr. Parsioon on April 17, 2008.  The clinic note of the afore visit 

reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: He is complaining of muscular 
neck pain.  He is still smoking.  He states that when he does overhead 
lifting or activities it becomes more painful in the muscles of his neck.
He states he is much better than he was as far as his pain preoperatively 
is concerned.

There is no new injuries, problems, or complaints.  He denies having 
any weakness or paresthesias. . . . (CX #1, p. 14). 

The claimant was again seen in follow-up by Dr. Parsioon on June 5, 2008.  The office 

note of the afore visit reflects, in pertinent part: 

HISTORY OF PRESENT ILLNESS:   This gentleman is status post 
anterior cervical discectomy and fusion on January 9, 2008 at C6/C7 with
plating.  He has also had an anterior cervical discectomy and fusion at C5/C6
in the past.  

Today he complains of right shoulder joint pain and pain with range of 
motion of the shoulder.  The radicular pain that he had from the neck down
into the upper extremity has resolved.  He has mild neck pain.
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He has completed his physical therapy.  There have been no new injuries.
He has no other complaints.

*        *        *

REVIEW OF RECORDS: Review of his records from VA Hospital shows
that in 1996 he had right shoulder arthritis on the x-rays.  He also had left
shoulder problems.  MRI of the right shoulder in 2007 showed a rotator cuff
tear.  This after his injury occurred which caused him to have a ruptured 
disc in his neck also.  He apparently has seen Dr. Day, orthopedic surgeon,
for his shoulders before coming to me.

*        *       *

PLAN: I recommended to him and the Workers’ Compensation nurse 
who is taking care of him, Ms. Toni Pittman, to make an appointment and
let him see Dr. Day again.  He is released from my care.  From a neurosurgical
standpoint he is MMI today.     .     .     . 

I also reviewed his job description today and in my opinion he can perform
his job with regular activities without restrictions.  I would like to see him 
one more time in six months just to make sure that his fusion is completed
because he smokes. (CX #1, p. 15). 

The medical in the record reflects that the claimant was again seen by Dr. Thomas Day, a

Jonesboro orthopedic surgeon, on June 30, 2008.  The report of the visit reflects a history of 

present illness of possible right shoulder impingement and AC joint arthrosis.  Dr. Day

recommended obtain an MRI of the right shoulder and if the results showed any pathology, a

referral to a shoulder specialist. (CX #1, p. 17).  

The right shoulder MRI was obtained on July 3, 2008, and compared to the previous

study of November 14, 2007.  The report reflects, in pertinent part:

CONCLUSION:
1. Small persistent rim-rent tear of the anterior undersurface of the

supraspinatus distal tendon, not markedly changed since 11/14/2007.
No definite full thickness tear to the tendon is seen, however.

2. Mild-to-moderate DJD of the acromioclavicular joint with some 
impingement on the supraspinatus.
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3. Interval disappearance of the small paralabral cyst in the 6 o’clock
position on the glenoid fossa, since 11/14/2007.  A tiny tear of the
inferior labrum is, nevertheless, still suspected on axial image # 14 
of 17. (CX #1 , p. 19).

The claimant was seen in follow up by Dr. Day on July 9, 2008.  The office note of the 

afore visit reflects, in pertinent part:

SUBJECTIVE: His MRI showed no change in the underside right rotator 
cuff tear.  As well, he appears to have an anterior inferior labral tear.

His symptoms are persisting.  At this point, I think it is reasonable to 
consider arthroscopic evaluation of his shoulder.  He can return to work 
driving the forklift.  I would recommend referral to a shoulder and sports
medicine specialist.  My recommendation would be that he see Dr. Chuck
Pierce in Little Rock.  We will contact his Worker’s Compensation 
regarding this information and they can make the referral if they deem 
necessary. (CX. #1, p. 20). 

Pursuant to the above, the medical in the record reflects that on July 23, 2008, the claimant
underwent and initial evaluation by Dr. Charles E. Pearce, a Little Rock orthopedic physician.  

The evaluation report reflects, in pertinent part:

HISTORY:
 Mr. Wiseman is a 51-year-old right-handed forklift operator for 
Quebecor World, which is a publishing company.   .    .     Mr. Wiseman
has been employed by this company for about a year and a half, and on
September 30, 2007, he says that he was washing a blank on macchinery
at work and felt a pop and began having pain in his right shoulder and arm.
.     .    .   He was found to have cervical pathology and had cervical 
diskectomy performed on January 9, 2008.  That did help some of his pain,
but he has had dome continued pain and disability in his shoulder that he
rates as being severe.  It seems to be shoulder and shoulder girdle only.
His pain is rated as between 8 and 9 on a pain scale of 1 to 10.  Mr. Wiseman
is currently doing light duty activity involving no lifting.  He has never 
had similar prior problems in the past. 

*       *     *

IMPRESSION:
Right shoulder and shoulder girdle pain with weakness.  I suspect this is 
either brachial plexopathy or possibly Parsonage-Turner syndrome or 
maybe still related to continuing cervical abnormalities.
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RECOMMENDATIONS:
1. It is my opinion that he needs to be seen by a neurologist for 

evaluation and care to include nerve conduction velocities.
2. He should continue his same light duties.
3. He should check back with me in the next three or four weeks.
4. He is not at maximum medical improvement.
5. At this point, there is no indication for surgical intervention for

him that I can tell. (CX. #1, p. 21).

The evidence reflects that the claimant was seen by Dr. Reginald J. Rutherford, a Little

Rock neurologist, on August 7, 2008, pursuant to the recommendation of Dr. Pearce.   The

claimant underwent electrodiagnostic testing by Dr. Rutherford.  The August 7, 2008, report

reflects, in pertinent part:

The nerve conduction study is abnormal demonstrating evidence for 
right carpal tunnel syndrome of severe degree and right cubital tunnel
syndrome of mild degree.  On electromyographic examination there is
severe active denervation with marked reduction in recruitment involving
infraspinatus, deltoid, biceps and brachioradialis muscles.  There is 
minimal change noted right triceps.  Hand muscles are spared.  Sampling
of the parasinal muscles is not feasible in view of neck surgery.  MRI 
studies of the cervical spine and right and left brachial plexus are required
with contrast enhancement.  In conjunction with this Mr. Wiseman needs to
be seen by Dr. Michael Moor for surgical consultation referable to his 
carpal tunnel syndrome.  Pending results of his imaging studies further 
investigation may well be required. .     . (CX #1, p. 24).

The claimant was seen in follow up by Dr. Rutherford on August 19, 2008.  The report of the 

afore visit reflects, in pertinent part:

Mr. Wiseman is seen in follow up.  MRI study of right and left plexuses
have proven normal.  MRI study of the cervical spine demonstrates central
canal stenosis at C3/4 and C4/5.  There is no signal change noted in the 
cord.  There is foraminal narrowing at multiple levels which is moderate to 
severe at C3/4, C4/5, C5/6 and C6/7.  Mr. Wiseman’s problems referable 
to pain and weakness are felt referable to nerve root impingement.  He will
likely require further surgery.  He has and appointment to see Dr. Fereidoon
Parsioon in nine days time. .    .    He is to remain off work until seen by 
Parsioon.    .    .  (CX. #1, p. 25). 

The claimant was seen by Dr. Michael Moore on August 19, 2008, pursuant to the
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recommendations of Dr. Rutherford.  (CX. #1, p. 26-29).  As noted in the claimant’s testimony,

he declined to undergo right carpal tunnel release surgery.

The claimant was seen in follow-up by Dr. Parsioon on August 28, 2008.  The report of

the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: This patient is in the office with
his wife and his caseworker, Toni Pittman, RN.  He has been referred back
to me for an ongoing problem that he started having with his neck and
bilateral shoulders with arm pain.  This was not present when I saw him 
last on June 5, 208.  On June 5, 2008 he had complained of right shoulder
pain; however, his radicular pain down the right upper extremity was gone.
He had no left shoulder pain and only had mild neck pain.

Now he is complaining of neck pain, bilateral shoulder pain, interscapular
pain, bilateral arm pain, and bilateral limitation of range of motion of the 
shoulders.  When he raises his arms up to about 40 degrees, at the shoulder
joints he gets a pain in the shoulders that goes across the shoulders from 
right to left and down the interscapular region and into his arms.  No new
injuries are reported.

.      .     .   He was then referred back to me for further evaluation.

*       *       *

PLAN: It is my opinion that this gentleman’s cervical spine problems are
chronic and degenerative.  If he feels like he needs to treat these surgically
nonsurgically he needs to use his private insurance and see a neurosurgeon
and get advise form a neurosurgeon regarding his arthritis and spondylosis 
at C3/4 and C4/5 levels.

I had a long discussion with this patient and his wife that his carpal tunnel
syndrome and ulnar neuropathy at the elbow are asymptomatic and basically
these are not related to his work injury that we treated him for.  As far as his
shoulders are concerned, he needs to see an orthopedic surgeon for comments
regarding surgical versus nonsurgical treatment at the shoulders because this
is out of my speciality and I cannot comment on that treatment. (CX #1, p. 32-33).

The medical in the record reflects that on September 11, 2008, the claimant was seen by

Dr. Mark Harriman, a Memphis orthopedic surgeon, at the request of respondents.   After reciting

a history of the claimant’s September 30, 2007, injury, and medical treatment received in
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connection with same, Dr. Harriman performed a physical examination of the claimant.  The

September 11, 2008, report reflects, in pertinent part:

IMPRESSION/PLAN:
719.41 Pain in Joint, Shoulder Region
723.4 - Brachial Neuritis or Radiculitis NOS

PLAN: At this time the patient’s pain seems to be out of proportion to 
physical exam findings, as far as the shoulder is concerned.  It is likely
that the pain is coming from some type of cervical problem in lieu of the
EMG findings and postoperative cervical MRI.  Obviously, I have not 
personally seen the MRI films of the right shoulder since they were not
available, but I don’t think they are going to show anything that explains
the degree of pain expressed by this patient.  He is a bit histrionic, to say
the least, but I believe that he does have something significant going on,
likely form his lower cervical area, but not C6/7.

At this time I’ve asked the case manager to obtain the right shoulder MRI 
films for me.  I have also recommended that all other studies be collected
and that we asked Dr. John Brophy for evaluation and treatment. (RX #1, p. 4-5).

 The medical in the record reflects that on October 22, 2008, the claimant was evaluated 

by Dr. LaVerne R. Lovell, a Memphis neurosurgeon, at the request of respondents.  The afore 

report of Dr. Lovell reflects, in pertinent part:

IMPRESSION: Right upper extremity weakness which I believe is probably
a C5 root weakness, and I suspect a C4 root on the right side might be 
affected as well although this is less clear to me.  I believe that the weakness
is secondary to the foraminal stenosis on the right at C3-4 and more likely
C4-5.

RECOMMENDATION: I have gone over options with the patient.  He seems
to be working and tolerating his symptoms with his daily medications.  He
certainly, if he so desires, may continue on that course of action.  I have 
counseled him that he is unlikely to have any significant improvement in his
upper extremity strength with continued compression on those nerves; however,
surgical intervention to decompress those nerve may not help in his recovery
if there has been permanent damage done.

I have been given several questions to answer regarding this patient’s 
evaluation.  First of all my diagnosis is right C5 and possibly C4 radiculopathy
with weakness.  I believe this problem is secondary to the degenerative 
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changes at C3-4 and C4-5.

I am questioned as to whether or not the current complaints are related to
the September 3, 2007, work injury: whether they are related to the degenerative
changes in the cervical spine.  I can only go by the medical records provided
to me and they show good recovery from C6-7 surgical procedure, and
there is no weakness identified in this patient’s case until six to seven months
after the surgical procedure.  I would therefore have to go on record as saying
that the current complaints are not secondary to the 2007, work injury but
that they occurred at a later point in time.

Current, Mr. Wisman is back to work and I think if he is capable of 
performing his duties as a forklift driver that it is appropriate that he
engage in that type of work.  Once again, I have recommended that the 
patient consider surgical intervention although I clearly cannot guarantee
him any profound improvement in that right arm should he have surgery.
(RX #1, p. 8).

The medical in the record reflects that the claimant was next seen at the Veterans

Administration Medical Center in Memphis, and examined on January 22, 2009.   The clinic note

relative to the afore visit reflects, in pertinent part:

Patient History:
52 year old mile with history of s/p C5/6 with right anterior approach three
years ago and then later one year ago left C6/7 ACDF at St. Francis Hospial.
After the left cervical surgery about 3-4 months a right arm deficit was 
obvious because he cannot raise his right arm and can only bend it at the
elbow.
Atrophy and tingling at right biceps area with visual wasting from right elbow
up to the shoulder. (CX #1, p. 35-36).

On February 17, 2010, Dr. Michael Lack performed a fitness for duty evaluation of he

claimant pursuant to the request of respondent-employer.  The February 24, 2010, report reflects,

that the claimant worked as a material handler.  The report reflects, in pertinent part:

On February 12, 2010, I visited your plant and observed the functions 
of a Material Handler.  This job involves driving a forklift and clamplift the
majority of the time.  At various times, unloading of waste and operation of
the baler as well as unstopping blockages in the waste pipes is required. 
According to Mr. Wiseman, he “drives a forklift 8 hours a day.”
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There are two specific issues that need to be addressed.  First, he had
limited use of the right arm at the shoulder.  He has good use of his hands 
from the elbow down.  Second, he has limited range of motion in his neck
due to prior cervical fusion.

I have obtained copies of most of his medical records and reviewed
them.  At this time, not all of his treating physicians have provided copies
of the requested records. (CX #1, p. 37).

The report reflects the results of the claimant’s examination by Dr. Lack, and concludes:

It is my opinion that Mr. Wiseman should not operate a forklift
or clamplift. (CX. #1, p. 38).

The medical reflects the presence of a report of Dr. Stephanie Einhaus, Chief,

Neurological Surgery, VA, Memphis, regarding the claimant.  The report reflects that after review

the claimant’s medical records at the VA, that the claimant’s current right shoulder pain is the

result of the work injury of September 30, 2007. (CX #1, p. 39).    Finally, the medical reflects the

present of record relative to the claimant regarding treatment he received at Mays & Shnapp Pain

Clinic and Rehabilitation.  (CX #1, p. 44)

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On September 30, 2007, the relationship of employee-employer-carrier existed 

among the parties when the claimant earned wages sufficient to entitle him to weekly

compensation benefits of $504.00/$378.00, for temporary total/permanent partial disability.

3. On September 30, 2007, the claimant sustained an injury arising out of and in the 

course of his employment.
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4. In addition to prior periods of temporary total disability, the claimant was 

temporarily totally disabled for the period commencing March 16, 2009, and continuing through

the end of his healing period.

5. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of September 30, 2007.

6. The respondents have controverted the claimant’s entitlement to medical benefits 

subsequent to August 28, 2008, and entitlement to temporary total disability benefits subsequent

to March 16, 2009.

CONCLUSIONS

The compensability of the claimant’s September 30, 2007, cervical spine injury is not 

disputed.  The claimant contends that as a result of the September 30, 2007, injury, he also

suffered an injury to his right shoulder which required medical treatment and for which

respondents are liable.  Additionally, the claimant maintains that at the time his employment was

terminated by respondents on March 15, 2009, he remained within his healing period and was

performing light/restricted duties.  Claimant seeks additional temporary total disability subsequent

to March 15, 2009, as well as medical benefits subsequent to September 1, 2008, and

controverted attorney fees.  Respondents maintain that the claimant is not entitled to additional

temporary total disability benefit subsequent to March 15, 2009, because he had reached the end

of his healing period.  Respondents further contend that all appropriate workers’ compensation

benefits have been paid in this claim.

The present claim is one governed by the provisions of Act 796 of 1993, it that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.
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Medical Treatment

In workers’ compensation law, an employer takes the employee as he finds him, and

employment circumstance that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of pre-

existing non-compensable condition by a compensable injury is itself compensable.  Oliver v. 

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 150 (1999).  

The compensability of the claimant’s September 30, 2007, cervical injury is not disputed. 

The claimant reported the September 30, 2007, injury to appropriate supervisory personnel of

respondents after the occurrence and was promptly provided medical treatment, to include an

emergency room visit to St. Bernards Regional Medical Center.  The September 30, 2007,

emergency room report specifically noted the claimant’s complaint of shoulder pain.  While the

claimant subsequently underwent cervical disc surgery, he continued to register complaints

regarding shoulder pain.  When seen by Dr. Parsioon on June 5, 2008, the claimant continued to

complain of right shoulder joint pain.  Neurosurgically, Dr. Parsioon opined that the claimant was

at maximum medical improvement as of the June 5, 2008, visit.

The claimant was seen by Dr. Thomas Day, a orthopedic surgeon, subsequent to the June

5, 2008, visit of Dr. Parsioon, in connection with his right pain shoulder complaints on June 30,

2008.  In addition to Dr. Day, the claimant was seen by several other orthopedic physicians, to

included Dr. Charles Pearce, Dr. Michael Moore, and Dr. Mark Harriman, in connection with his

right shoulder pain complain.  

Ark. Code Ann. §11-9-508 (a) (Repl. 2002),  mandates that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in
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connection with the injury received by the employee.   What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.   Dalton v. Allen Engineering Co.,  66

Ark. App. 201,  989 S.W.2d 543 (1999).   The injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence.   The afore medical services may

include that necessary to accurately diagnose the nature and extent of the compensable injury;  to 

reduce or alleviate symptoms resulting form the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the compensable

injury.  Ark. Code Ann. §11-9-705 (a) (3) (Repl. 2002).  Jordan v. Tyson Foods, Inc., 51 Ark.

App. 100, 911 S.W.2d 592 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).

In the instant claim, the evidence preponderates that the claimant continued to complaint

to right shoulder joint pain subsequent to June 5, 2008, when he reached maximum medical

improvement with respect to the cervical spine injury aspect of his September 30, 2007,

compensable injury.  It is noteworthy that at the time of his June 5, 2008, assessment, Dr.

Parsioon noted the claimant’s right shoulder joint pain complaint and the fact that the claimant

had been previously seen by an orthopedic surgeon, Dr. Day, in connection with same subsequent

to the September 30, 2007, compensable injury. 

In late August 2008/early September 2008, respondents notified the claimant that they

would no longer be responsible to medical treatment. The claimant was last seen by Dr. Parsioon

on August 28, 2008.   Nevertheless, respondents, after terminating the claimant’s medical

treatment, referred claimant to at least two (2) other physician.  On September 11, 2008, the

claimant was seen by Dr. Mark Harriman, a Memphis orthopedic physician, and on October 22,

2008, the claimant was seen by Dr. LaVerne R. Lovell, a Memphis neurosurgeon.  Dr. Harriman
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opined that the claimant had “something significant going on” at the time of his September 11,

2008, evaluation.

The claimant obtain medical treatment for his right shoulder pain complaint under the care

of  the physicians, and referrals therefrom,  at the Veterans  Administration  Medical  Center  in 

Memphis, after respondents controvert further treatment subsequent to August 28, 2008.  The

claimant was ultimately referred by the VA to the Mays & Schnapp Pain Clinic, where he

underwent several series of injections which reduced his pain.  The evidence preponderates that

the medical treatment rendered to the claimant subsequent to August 28, 2008, was reasonably

necessary in connection with the treatment of the September 30, 2007, compensable injury. 

Respondents have controverted the claimant’s entitlement to medical treatment subsequent to

August 28, 2008.

Temporary Total Disability

Temporary total disability for unscheduled injuries is that period within the healing 

period in which the claimant suffers a total incapacity to earn wages.  Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  A claimant’s healing

period has not ended when treatment is being administered for the healing and alleviation of the

condition. J. A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W. 2d 51 (1990).

In the instant claim, the claimant returned to work performing a restricted/light duty job as

a forklift operator prior to reaching the end of his healing period from the September 30, 2007,

compensable injury.  The claimant continued to perform the forklift job, which did not entail him

using his right shoulder, until March 15, 2009.  The claimant was continuing to complain of right
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shoulder joint pain and to receive medical treatment for same through and after March 15, 2009. 

Indeed, the July 23, 2008, report of Dr. Charles Pearce recommended of the claimant that he

continue “his same light duties” and that he was “not at maximum medical improvement”.

At the time of the March 15, 2009,  lay off,  the claimant was performing a light duty job, 

could not perform his regular job duties as a jogger,  and was continuing to receive medical 

treatment in connection with his compensable injury.  The claimant was totally incapacitated and

within his healing period subsequent to March 16, 2009, and continuing through March 17, 2010,

as a result of the September 30, 2007, compensable injury.  Superior Industries v. Thomaston, 72

Ark. App. 7, 32 S.W. 3d 52 (2000).  The respondents have controverted the claimant’s

entitlement to temporary total disability benefits subsequent to March 15, 2009.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation rate of $504.00, for the period commencing March

16, 2009, and continuing through the end of his healing period, a date to be determined.  Said sum

accrued shall be paid in lump without discount.

The respondents are further order and directed to pay all reasonably necessary hospital,

medical, nursing, and other apparatus expenses growing out of and in connection with the

treatment of the September 30, 2007, compensable injury of the claimant, to include medical

related travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,
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until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


