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STATEMENT OF THE CASE

On June 17, 2010, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on May 3, 2010.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the amendment of the third stipulation and the addition of a ninth, they now read

as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer-employee-carrier relationship existed on October 29, 2008,

when Claimant sustained compensable injuries to his lumbar spine, right

lower extremity and pelvis.

3. Claimant’s average weekly wage at the time of his injury entitles him to the

maximum compensation rates in effect at that time:  $522.00 for temporary

total disability benefits and $392.00 for permanent partial disability benefits.

4. Claimant returned to work on a part-time basis on June 19, 2009.

5. Claimant reached the end of the healing period on August 11, 2009.

6. Claimant has an impairment rating of nineteen percent (19%) to the body as

a whole for pelvic fractures and sacroiliac injuries.

7. Claimant has a rating of forty-seven percent (47%) to the right lower

extremity.

8. Respondents accepted and is paying these impairment ratings.

9. Dr. Seal has assigned Claimant a ten percent (10%) impairment rating for

his back.  Respondents have accepted this rating.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant is entitled to wage loss disability benefits.

2. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions
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At the hearing, Claimant added an another contention.  The respective contentions

of the parties now read:

Claimant:

1. Claimant contends that he was injured on October 29, 2008, when he fell

from an attic and suffered multiple injuries that have left him with a 47%

impairment rating to the right lower extremity, and permanent work

restrictions.

2. At the time of his injury, he was earning a salary of $41,000.00 per year.

However, since his release at maximum medical improvement on November

11, 2009, the claimant’s income has been reduced to $10.00 per hour and

works less than 30 hours per week.

3. It is the claimant’s contention that he is entitled to wage loss disability.

4. The parties have resolved an issue concerning an underpayment of

indemnity benefits based upon an inaccurate compensation rate.  Claimant’s

attorney is waiving his right to seek from his client under Ark. Code Ann. §

11-9-715 (Repl. 2002) his share of a controverted attorney’s fee in

connection with this matter.

Respondents:

1. Respondents contend that Claimant has sustained wage loss disability in

some degree.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that he is entitled

to thirty percent (30%) in wage loss disability benefits over and above the

anatomical impairment ratings assigned for his compensable injuries.

4. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee on the thirty percent (30%) in wage loss

disability benefits awarded herein.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and his spouse, Cindy Wilson.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Joint Exhibit 1, a compilation of Claimant’s

medical records, consisting of one index page and 16 numbered pages thereafter; and

Joint Exhibit 2, a compilation of Claimant’s wage records, consisting of one index page and

64 numbered pages thereafter.



Wilson - Claim No. F811168 5

Testimony

Cindy Wilson.  Called by Claimant, Mrs. Wilson testified that she been married to

him for over 30 years.  They have one child, a son, and one grandchild.  When asked

about Claimant’s physical condition prior to his accident on October 29, 2008, she stated:

“He was very, very active.  Played golf, worked way too many hours during the day, and

you know, for a fifty year old, or a fifty-two year old, he was, you know, doing fine.”  He

mowed their yard after work and stayed up later than he does at present.

She testified that Donnie Barnhart (hereinafter “Donnie”), the owner of Respondent

Barnhart Heating and Air, Inc. (hereinafter “Barnhart”), was the one who notified her that

Claimant had been injured.  He remained hospitalized, including a five-week stint in

intensive care, until the around the beginning of 2009.  Claimant had difficulty breathing,

and for a time was on a ventilator.  He had a tube in his trachea until he left intermediate

care.  Following a period on a regular floor in the hospital, he was at Baptist Rehabilitation

Institute for a couple of weeks.  After Claimant went home, he used a walker to get around

until June or July of 2009.  Since then, he has used a cane, and never goes without it.  He

has a brace on his right foot, which was  one of the body parts hurt in the fall.  Mrs. Wilson

testified:

His foot has no feeling in it and it just–he has no ability to raise it up, so it
just hangs and without the brace, it’s–quite honestly, it’s scary to watch him
walk because he, you know, he just wobbles around and I’m always so afraid
he’s going to fall and–because of the pelvis, I’m scared to death that if he
falls then we’re, you know, right back to where we were . . . .

His right leg has nerve damage, and the skin in the area of the injury is tight, appears thin

and blue.  She stated that the front part of his pelvis was “blown out in the front” and had
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to be repaired with brackets and screws to hold it together.  His sacrum was fractured as

well, and he wore a back brace while in the hospital.  At home, he eats in the kitchen and

sits at the bar working crossword puzzles.  However, he lies in bed while watching

television because it is easier for him to lie down that to sit.  She purchased him a new

mattress to provide extra support, and he uses a laptop stand as a bedside table.  He

requires aid to put on his right sock.

Mrs. Wilson testified that Claimant has returned to work at Barnhart.  However, his

injuries have significantly affected his stamina.  While he is able to work a half-day without

problems, a full day’s work makes him “wiped out.”  On such days, he goes to bed around

7:00 p.m.  If he works six to eight hours on successive days, he is “out of pocket”–unable

to do anything but lie in bed and barely make his way to the kitchen.  He no longer plays

golf, but still uses a riding lawn mower to cut the grass.

She stated that he can sit no more than one hour at a time, and can hardly stand

at all.  He prefers walking to standing.  His right leg and foot is swollen at the end of the

day due to his brace.  He does not wear it when he is around the house unless is

performing a tasking such as mowing the lawn.

Notwithstanding these problems, Claimant still tries to be active.  At times, Mrs.

Wilson believes he does too much.  The morning of the hearing, he refused to park in the

handicap space in front of the Commission’s office, despite the fact that he has a handicap

parking permit.

Under questioning from Respondents, Mrs. Wilson testified that Claimant has a pre-

existing history of hypertension and seizures.
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When questioned by me, Mrs. Wilson stated that before the accident, Claimant

worked a 40-hour week.  Now, he works 20 to 30 hours a week.  However, she is unsure

what he current responsibilities are at Barnhart.

Robert Wilson.  Claimant testified that he is 54 years old and is a high school

graduate.  He worked in a warehouse for one year, but since 1975 has been in the heating

and air conditioning field.  He described the job as follows:

Mainly it’s installation of heating and air conditioning systems and then I
fabricate the metal into the square duct and then the fittings to hook up to
the square duct is something you learn along the way that some of the boys
at work can’t do . . . Most eighty percent, ninety percent of what we do as
installers, we’ll take the unit, the furnace from the shop.  We’ll get the round
pipe, the insulation, load it up on the truck.  We’ll go out to the houses,
unload the truck.  Put the furnace and the evaporator coil up in the attic,
assemble all the appropriate square boxes to it and then run to the individual
grills in the house.  Whether it’s underneath the house or it’s up in the attic,
there will be one or the other places that we’ll work in a residential setting 
. . . The furnaces probably weight about a one hundred and fifty pounds and
when we put it up in the attic, there would be two of us on the ground and
then usually one person kind of half-way catching it up in the attic and then
one person would go up behind them on the ladder and push it the rest of
the way into the attic.  Some units weigh more where we might have four
people out there, but that’s–that was the heaviest thing that we would have
to do.  But during the course of the day, it’s bending, you insulate the pipe
on the ground normally, you know, picking it up, throwing it up in the attic,
and that’s what it is all day long.

Claimant stated that the job required that he be on his feet the entire day, going up and

down a ladder or crawling underneath a house.  About three hours a day is spent going

up and down ladders.  However, at times a capable helper was used to prevent “a constant

up and down.”
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However, he can no longer do these things.  At times, he will still work at a table,

showing others how to perform tasks such as insulating a pipe.  In such instances, Donnie

tries to protect him and tells him that he is doing too much.

Claimant had his own subcontracting business for about three years.  Barnhart was

one of the companies he ran duct work for.  He went to work for Donnie around five years

ago.  He was a supervisor, but because he was unable to teach the job skills involved, he

worked alongside his crew.  In this position, he earned a salary of $1,673.00 every two

weeks.  In addition, he was paid a bonus of $3,000.00 in 2008.

He described his October 29, 2008 accident as follows:

I was in the attic.  I had laid a piece of plywood across the ceiling joist.  It
was a new home.  And I remember distinctly that we were running a vent that
goes out through the exhaust vent that goes out the roof and I’m extremely
picky about my work and so I was looking at it and stepped back and few
steps to make sure that it was straight.  And I felt the plywood, I don’t know
if I heard it, but I felt it break and when it did then I fell between the ceiling
joists, which are fourteen and a half inches apart.  I fell and I–the boards
were underneath both arms and I was hanging on the ceiling joists like this
[indicating], with my feet down below.  I had a helper with me, a young
Hispanic boy who spoke English, but he wasn’t–he hadn’t been out on the
job very long and I could not make him understand what it was that I was
trying to get him to try.  I couldn’t–I couldn’t pick myself back up, and so,
there came a point in time that I couldn’t hang on any more and I dropped
from here [indicating] to hanging on like this [indicating], and then I held on
right there and got my family prayed for and whatever happens, happens,
and let go and the next thing I know I’m on the floor and hurt.  The next thing
after that, I remember backing into the hospital and then after that it was, you
know, I guest two or three weeks later, is what I remember.

Claimant fell about 25 feet.

While in the hospital, he underwent a tracheotomy, and had to be catheterized.  He

used a walker.  Dr. Herbert Hahn treated his leg, and performed surgery on his sacrum
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and pelvic areas.  The screws that had been installed pulled loose, and Claimant

underwent a second surgery so longer ones could be implanted.  Dr. Justin Seale treated

his back.  Dr. Thomas Kiser was involved in his rehabilitation.

Claimant’s right foot feels as if it were “asleep.”  He described an incident where he

was bitten on the foot by a horsefly, but never felt it.  It swells every day because of the

brace and walking.  While he can sense pressure on the foot, he has to be careful when

walking to raise it higher than normal in order to prevent his toes, which tend to drop, from

catching and causing him to fall.  He uses a cane for balance.

With respect to his right leg, Claimant testified that the rod that was surgically

implanted into his femur has healed properly and hardly troubles him.  But he does feel

pain constantly of varying degree where the assembly “ties together” in the area of his hip.

On his best days, the sensation in the area is simply one of “discomfort.”  But if he has

been up six to eight hours, the pain is “stabbing.”

As for his back, Claimant described it has bothering him to a lesser degree than the

foot or leg.  He described it as “just kind of an add-on problem” that has been

overshadowed by the two other areas.

Claimant stated that he tries to take as little pain medication as possible.  He has

been given Oxycodone and Oxycontin, but has not taken the latter since July 2009.

Prior to being injured, he worked up to 60 hours a week, but was salaried.  When

he returned to work, he was making $19.30 per hour.  But after two months, his pay was

reduced to $10.00 per hour.  He estimated that he now works between 24 and 32 hours
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per week, but Donnie often pays him more than is shown on his time card.  Claimant plans

to continue working at Barnhart.

When asked about his current duties, he stated:

Mr. Barnhart, like I said before, and the boys, try to protect me as much as
they can.  Mr. Barnhart is the one who will tell me to do–not do something if
he sees me doing something in the shop.  They typical day now is I come in.
I’ve got three boys I’m responsible for.  I tell them what the day’s work is
going to be, what their assignment’s going to be.  If they need some help
rounding things up in the shop, we’ve got a five thousand square foot shop,
if they need some help rounding things up, I’ll will [sic] go back to the back
and I will help them or show them what they need to gather up.  I will get
them out away from the shop.  I’ll go back to my desk.  I’ll read the
newspaper.  If I need to meet them out on the job, then I will leave and I’ll go
out to the job.  I will show them what they need to do and then if it’s lunch
time I will eat lunch and come back to the shop and finish reading the
newspaper and start doing puzzles.  And then I will be available to go pick
stuff up if Mr. Barnhart needs me to go pick stuff up.

While seated at his desk, he props his right foot up on it in order to help with the

discomfort in his hip area.  Dr. Hahn has restricted him from squatting.  He may bend, but

may not pick anything up.  Hahn has given him a 20-pound lifting restriction.  Regardless

of this, Claimant stated that he cannot lift because of his lack of balance and fear of

injuring his back.  He hurt himself during rehabilitation because he pushed himself too

hard.  Claimant is no longer comfortable climbing into an attic, and has been forbidden by

Dr. Hahn to climb ladders.  He can sit 30 minutes to an hour, depending on whether he is

having a good or bad day, before having to change positions.  Standing causes his foot

to swell.   He has difficulty sleeping.
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Claimant’s testimony was that Donnie were not letting him work there, he did not

think he could work 40 hours per week, doing duct work, at another job.  He did not believe

that he could return successfully to any prior position he has held.

Under questioning from Respondents, Claimant reiterated that his foot and pelvis

are more of a problem than his back.  He has not seen Dr. Seale since he received a rating

for his back.  Dr. Hahn last saw him in February 2010, and informed him that he did not

think that Claimant would have to undergo a total hip replacement.  Claimant admitted that

he had pre-existing problems with hypertension, seizures and sleep apnea.

When questioned by me, Claimant testified that he used to spend approximately

three hours each day going up and down ladders as part of his job.  When he fell, he

landed on a sheet of plywood that was on the concrete floor.  While his right foot is numb,

he can feel the pressure of it striking the ground as he is walking.  He is still able to drive

a motor vehicle, and operate a clutch.  But he added that he would not be comfortable

driving the small truck his crew uses to travel to work sites.  He has problems with parallel

parking because of the lack of sensitivity in his right foot, which he uses to operate the

accelerator.  According to Claimant, he does not have a CDL.

Although Claimant does not include on his time card the time that he spends

reading the newspaper, at times his boss writes up his time.  He estimated that about four

hours is added per week, on average, but was unsure if his records would reflect the

occasions on which Donnie did this.

Under further questioning from Respondents, Claimant stated that Barnhart installs

Bryant heating and air equipment.  But he does not perform service work.  His installation
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experience has consisted of residential and small commercial jobs such as strip malls.  He

is able to instruct the people under him what needs to be done and when to do it.

Exhibits

Joint Exhibit 1.  The medical records of Claimant introduced at the hearing, which

that are contained in this exhibit, reflect the following:

Claimant returned to Dr. Hahn on April 21, 2009.  Hahn wrote that Claimant has

suffered a pelvic fracture, and had undergone a pubic ramus open reduction internal

fixation.  He also had a fracture of his femur and had an open reduction internal fixation

with intermedullary rod implantation.  Claimant reported having right lower extremity partial

sciatic nerve palsy.  He was still using a walker, and only occasionally walking with aid of

a cane.  Claimant stated that he was doing much better and progressing in physical

therapy.  He described discomfort in his pelvis, and having foot drop that was not

improving.  Claimant reported that he had attempted to do sedentary work.  Dr. Hahn

stated that his gain was “improved by persistently impaired,” and that he had limited range

of motion in the hip (less than 50 percent of normal range) and foot drop on the right.  The

doctor noted that the pelvic fixation appeared to be stable, and that Claimant was not

having tenderness in the femoral area.  While he opined that Claimant was improving, he

added that “[h]e does not appear to be experiencing nerve regeneration from the peroneal

portion of his sciatic nerve injury.”  Hahn stated that Claimant should continue therapy and

strengthening, and could drive a car and ride a lawn mower; but he should not do any

impact loading or working at a height.
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On June 18, 2009, Claimant went back to Hahn and reported that he was

ambulatory with a cane and wearing a brace on his right leg to address the foot drop.

However, the drop was not getting better.  Claimant reported having burning pain in his

toes and pelvic discomfort.  He discontinued use of the walker.  Dr. Hahn wrote that he

expected continued improvement over the next three months, and that Claimant could

return to work at light duty, four hours a day, on Mondays, Wednesdays and Fridays.  He

gave him a 20-pound lifting restriction for his right hand, and forbade him from climbing,

kneeling or squatting.

When Claimant saw Dr. Thomas Kiser on June 10, 2009, it was noted that he had

also suffered fractures at L3-5.  An EMG by Dr. Kortebein showed a severe right sciatic

neuropathy with increased involvement of the peroneal component.  Kiser noted that the

neuropathy was responding to Lyrica.  Claimant reported numbness and heaviness in the

right hip, some numbness over the top of the right foot, and a tingling sensation in the toes

of that foot.  Examination showed coolness in that foot.  He had a mild hip girdle

weakness, and without the cane he had a marked Trendelenburg weakness in the right hip

region.  Dr. Kiser wrote that Claimant will continue to get stronger, and that six months to

a year would be required.  He recommended that Claimant continue therapy and exercise.

When Claimant returned to Hahn on July 14, 2009, he reported that he was doing

okay at light duty.  He stated that the longer he stands, the more numb his right foot

becomes.  Hahn wrote that no significant change in his physical condition had taken place;

he was still experiencing gradual improvement.  The doctor relaxed his working restriction

from 15 to 20 hours per week.
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On August 11, 2009, Claimant again visited Dr. Hahn and reported that he was

continued to have no dorsiflexion of the right foot and ankle.  Walking with a cane was

difficult.  Hahn declared him to be at maximum medical improvement, and modified his

restrictions.  Claimant still cannot work at a height or climb ladders, or carry objects with

both hands.  He cannot kneel or squat.  His lifting restriction was modified to 25 pounds

(although a separate sheet maintained this at 20 pounds).  While Hahn wrote that he could

work 40 hours a week, he could do so only “if much of the activity is sedentary; otherwise,

he would need to restrict his work activities according to his endurance and pain

tolerance.”

Dr. Hahn on November 11, 2009 assigned Claimant the following impairment

ratings:  19 percent to the body as a whole for the pelvic and right sacroiliac joint fractures,

and 47 percent to the right lower extremity for the femoral shaft fracture and common

peroneal nerve palsy.  On November 24, 2009, Dr. Justine Seale assigned him an

impairment rating of 10 percent to the body as a whole for his lumbar spine end plate

compression fractures at L1 and L3.  In addition, Seale recommended that he get a spring-

loaded ankle-foot orthosis.

Claimant reported to Hahn on February 2, 2010 that the new brace had helped.  He

was noted to be walking better.  Claimant had increased his walking, which in turn had

caused increased swelling and numbness.  He stated that he was working 24 to 30 hours

a week, and that his right thigh/buttock area was still numb.  Dr. Hahn wrote that the right

common peroneal nerve palsy was “not recovering.”
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Joint Exhibit 2.  This exhibit, comprised of Claimant’s wage records from Barnhart,

reflects that he was hired on February 7, 2005 as a duct installer/supervisor at a salary of

$1,500.00 on the 1st and 15th of each month.  Beginning May 16, 2006 this was increased

to $1,673.00.  From June 19 to August 16, 2009, he was paid at the rate of $19.30 per

hour.  Thereafter, this was reduced to $10.00 an hour.  His earnings in 2007 were

$40,152.00, $38,025.00 (plus a $3,000.00 bonus) in 2008; $8,503.90 in 2009; and

$1,500.00 (as of February 26, 2010) in 2010.

ADJUDICATION

A. Whether Claimant is entitled to wage loss disability benefits.

Claimant has asserted that he is entitled to wage loss disability benefits.

Respondents have contended that he has sustained wage loss to some degree.

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  This standard means the evidence having greater

weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___; Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

As the parties stipulated, and the record reflects, the accident of October 29, 2008

resulted in compensable, permanent injuries to Claimant’s pelvis, lumbar spine and right

lower extremity.  These pelvic and spinal injuries are unscheduled.  Cf. Ark. Code Ann. §

11-9-521 (Repl. 2002).  However, the lower extremity injury is scheduled.  Id. § 11-9-

521(a)(3).  A claimant who has sustained a scheduled injury is limited to the applicable
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allowances in § 11-9-521, and such benefits cannot be increased by considering wage-

loss factors.  Federal Compress & Whse. v. Risper, 55 Ark. App. 300, 935 S.W.2d 279

(1996).  The term “permanent total disability” is defined in the statute as “inability, because

of compensable injury or occupational disease, to earn any meaningful wages in the same

or other employment.”  Ark. Code Ann. § 11-9-519(e)(1) (Repl. 2002).  Claimant, however,

has not argued that he is permanently and totally disabled.  For that reason, I cannot

address that matter.  Cf. Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No.

F302256 (Full Commission Opinion filed February 23, 2006)(improper for administrative

law judge to address issues not raised at hearing), rev’d on other grounds, No. CA06-398

(Dec. 6, 2006)(unpublished).

Claimant’s entitlement to wage loss disability benefits based on his pelvic and

lumbar fractures is controlled by § 11-9-522(b)(1) (Repl. 2002), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, ___ S.W.3d ___,

“there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-9-522(b)(1),

when a claimant has been assigned an impairment rating to the body as a whole, the

Commission possesses the authority to increase the rating, and it can find a claimant
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totally and permanently disabled based upon wage-loss factors.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).

The wage loss factor is the extent to which a compensable injury has affected the

claimant’s ability to earn a livelihood.  Emerson Elec. v. Gaston, 75 Ark. App. 232, 58

S.W.3d 848 (2001).  In considering factors that may impact a claimant’s future earning

capacity, the Commission considers his motivation to return to work, because a lack of

interest or a negative attitude impedes the assessment of his loss of earning capacity.  Id.

The Commission may use its own superior knowledge of industrial demands, limitations,

and requirements in conjunction with the evidence to determine wage-loss disability.  Oller

v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  Finally, Ark.

Code Ann. § 11-9-102(4)(F)(ii) (Supp. 2007) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14) (Supp. 2007).

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72
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Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and  determine the true facts.  Id.  In so doing, the Commission is not required

to believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

While Claimant was the sole witness at the hearing, his testimony is not considered

uncontroverted.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

The evidence adduced at the hearing through the documentary evidence and the

testimony of Claimant and his wife–which I find credible–reflects the following:

He is 54 and received no education beyond high school.  Prior to his accident, he

was a very active individual who played golf on a regular basis.  After a one-year stint

working in a warehouse, Claimant in 1975 began work in the heating and air conditioning

field–where he remains employed to this day.  In this capacity, he has been self-employed

and worked for others as well.  About five years ago, he went to work for Respondent

Barnhart.  His job there–as has been the case throughout his career–was the installation

of heating and air conditioning systems.  He does not service units.  To install duct work,

Claimant had to climb into attics and crawl underneath houses.  His testimony was that up

to three hours a day was spent going up and down ladders.  He supervised others at

Barnhart, and instructed them in what to do by showing as opposed to merely telling them.

While working on October 29, 2008, he fell 25 feet from the attic of an unfinished

house, landing on concrete.  He sustained, inter alia, fractures of his lumbar vertabrae and

his pelvis.  He underwent two surgeries on his pelvis, to install hardware to install screws

and other hardware to repair the fractures.  Claimant had a tracheotomy, and had to be
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catheterized and placed on a ventilator.  He was in intensive care for five weeks, and

thereafter was in intermediate care.  After discharge from the hospital, he spent two weeks

at Baptist Rehabilitation Institute.  Following treatment, as stipulated by the parties, he was

assigned a 19 percent whole-body impairment rating for the pelvic and right sacroiliac

injuries, and a 10 percent whole-body rating for fractures of L1 and L3.

Claimant returned to work.  However, it was his testimony that he can no longer

perform many of the physical aspects of his job.  He can still work at a table, showing

others how to do things such as insulate a pipe.  Dr. Hahn has given him a 20-pound lifting

restriction, and he is also restricted from climbing ladders and squatting.  He is able to sit

approximately 30 minutes to an hour before having to change positions.  On a typical day,

he gives the employees under him their assignments and, if they require help, assist them

in locating in the shop what they need for that day.  Thereafter, he goes to his desk and

reads the newspaper.  If necessary, he travels to job sites to show them what needs to be

done.  After lunch, he is back at his desk, reading the newspapers or working on puzzles.

He remains available for errands, however.

Claimant did not believe that he could successfully return to any prior position he

has held.  The evidence before me confirms this to be an accurate assessment.  He is still

able to drive a motor vehicle, and he still uses a riding lawn mower.  The testimony of his

wife was that his injuries have adversely affected his stamina to a significant degree.

Nonetheless, he still attempts to stay active.

The evidence shows that Claimant suffers from drop foot.  However, Dr. Hahn

considered his peroneal nerve palsy in awarding him a 47 percent impairment rating for
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his right lower extremity.  The Commission is authorized to accept or reject a medical

opinion and is authorized to determine its medical soundness and probative value.  Poulan

Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  I credit this and will not

consider this condition as part of his wage-loss claim.

Claimant testified that his back is an “add-on problem” that does not trouble him as

much as his other areas of injury.  At home, he lies in bed while watching television

because it is more comfortable than sitting.  He feels constant pain in his hip from the

pelvic surgery.  This ranges from mere discomfort, to stabbing pain after being up six to

eight hours.  Regardless, he tries to take as little pain medication as possible.

The evidence clearly reflects that Claimant has suffered a loss of income as a result

of his compensable unscheduled injuries.  Prior to the fall, he was making $1,673.00 twice

a month.  He was given a $3,000.00 bonus for 2008.  When he returned to work after

being injured, he was paid $19.30 per hour.  After two months, this was reduced to $10.00

per hour.  While Claimant used to work up to 60 hours per week when salaried, he

estimated that he only works between 24 and 32 hours a week now.  He stated that his

boss, Donnie, often writes his time up, paying more than is shown on his time card.  This

amounts to an extra four hours or so a week.

Based upon my review of the evidence, including testimony from Claimant and his

wife, and having had the opportunity to assess their credibility, and after considering his

age, education, work experience, the nature and extent of his injuries, his permanent

restrictions, and all other relevant factors, I find that he is highly motivated to return to

work, and that he has proven by a preponderance of the evidence that he has sustained
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a thirty percent (30%) impairment to his wage earning capacity in excess of the impairment

he sustained as a result of his compensable unscheduled injuries of October 29, 2008.

In so doing, I find that his unscheduled injuries are the major cause of his wage-loss

disability.

B. Whether Claimant is entitled to a controverted attorney’s fee.

I note that in their contentions, Respondents stated:  “Claimant has sustained wage

loss disability in some degree.”  But I also note that one of the purposes of the attorney's

fee statute is to put the economic burden of litigation on the party who makes litigation

necessary.  Brass v. Weller, 23 Ark. App. 193, 745 S.W.2d 647 (1998).  Claimant has

proven by a preponderance of the evidence that Respondents have controverted his

entitlement to wage-loss disability benefits.  His attorney is thus entitled to a controverted

attorney’s fee on the wage loss disability benefits awarded herein to Claimant, pursuant

to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to the maximum statutory attorney’s fee on all

indemnity benefits awarded herein in accordance with Ark. Code Ann. § 11-9-715(a)(2)(A)

(Repl. 2002).
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


