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Claimant represented by J. RANDOLPH SHOCK, Attorney, Fort Smith,
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Respondents represented by RANDY MURPHY, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on August 31,

2010, in Fort Smith, Arkansas. A pre-hearing order was entered in

this case on May 18, 2010.  This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of this pre-

hearing order was made Commission’s Exhibit No. 1 to the hearing.

This case is not new to the Commission.  A previous hearing

was held in this case on October 9, 2007. One of the issues at that

hearing was also the claimant’s entitlement to additional medical

services. An Opinion was initially entered, which among other

things, granted the claimant additional medical services by and at

the direction of Dr. John Swicegood. This Opinion was appealed by

the respondent and subsequently affirmed and adopted by the Full

Commission on June 27, 2008. The respondents took a further appeal

of the Full Commission’s Opinion to the Arkansas Court of Appeals.
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The Commission’s Opinion was ultimately affirmed by the Arkansas

Court of Appeals on March 18, 2009.  Thus, this previous Opinion

and Order has become final and is res judicata of all issues raised

and addressed therein.  This Commission will taken judicial

recognition of the prior Opinion and Order.  

The following stipulation is offered by the parties and is

hereby accepted:

1. The prior Opinion of the Court of Appeals dated March 18,

2009, has become final and is res judicata of all issues

raised and addressed therein.

By agreement of the parties, the issue to be litigated and

resolved at the present time was limited to the following:

1. The claimant’s entitlement to additional medical services

as recommended by Dr. Swicegood.

In regard to this issue, the claimant contends:
 

“Claimant’s authorized treating physician has
referred her to Oklahoma Spine and Brain
Institute for a surgical evaluation which
respondents have refused to authorize.”

In regard to this issue, the respondents contend:

“Respondents contend that claimant has
received the benefits to which she is entitled
and that all reasonable, necessary, and
related medial treatment has been authorized.”

 DISCUSSION

The sole issue presented to the Commission, at the present

time, is the claimant’s entitlement to additional medical services

“as recommended by Dr. Swicegood”. In order to be entitled to the

disputed medical services, the claimant must prove that these
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medical services are reasonably necessary for her established

compensable back injury.  

The record shows that the respondents initially provided the

claimant with medical treatment for her compensable back injury by

Dr. Terry Clark of the Cooper Clinic “Occupational Medicine

Department”. This “Occupational Medicine Department” is comprised

of general family practitioners, such as Dr. Clark and acts as

company physicians for various employers, including the respondent.

An MRI study which was performed on the claimant’s lumbar spine at

the request of Dr. Clark, showed the presence of central disc

“protrusions” of the L3-4 and L4-5 intervertebral discs. The L3-4

disc protrusion was observed to actually extend up behind the L4

vertebra. Rather than generalized bulging of a disc, which is

generally considered degenerative in nature, actual focal

protrusions (also described as disc herniations) are the result of

a specific trauma. In this case, it has been held that this

physical damage or defect was causally related to the employment-

related accident on January 26, 2006.  

Based upon the failure of the claimant’s symptoms to resolve

with routine conservative care and the presence of actual discal

damage on the initial MRI, Dr. Clark referred the claimant to Dr.

John Swicegood for more aggressive treatment, in the form of

epidural steroid injections.  Dr. Swicegood is an anesthesiologist

specializing in chronic pain management.  

The initial series of injections by Dr. Swicegood were of

temporary benefit in reducing the claimant’s symptoms.



4

Subsequently, Dr. Swicegood attempted a percutaneous decompression

of the claimant’s L3-4 and L4-5 discs. This procedure consisted of

withdrawing some of the internal disc material from these through

a needle-like probe, which would hopefully relieve the internal

disc pressure and the protrusions.  Dr. Swicegood’s nurse indicated

that the claimant initially reported 100 percent relief of her

symptoms approximately two weeks following this procedure. However,

by July 3, 2006, the claimant reported the return of mild to

moderate pain in her lumbar spine to her physical therapist.  By

August 1, 2006, the claimant reported to Dr. Swicegood that she was

experiencing increasing pain, but less than the level of pain she

had experienced prior to the decompression.

 The claimant continued under various conservative treatment

modalities, under the supervision of  Dr. Swicegood through October

6, 2006.  At that time, Dr. Swicegood recommended a repeat series

of epidural steroid injections. The first of these was apparently

performed by Dr. Swicegood on October 26, 2006. On November 30,

2006, a repeat MRI of the claimant’s lumbar spine was also

performed at the request of Dr. Swicegood. This study was

interpreted as revealing essentially the same defects of the L3-4

and L4-5 intervertebral discs, as had been shown in the initial

study. Clearly, the protrusions or herniations of these discs had

not been significantly reduced by the percutaneous decompression.

On January 23, 2007, Dr. Swicegood recommended a repeat

percutaneous decompression of these two discs. It was at this time,
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that the respondents refused to authorize further medical services

by Dr. Swicegood, and litigation commenced.

During the course of litigation, the medical record shows that

the claimant continued to seek periodic treatment for her back pain

from Dr. Thomas Conklin, a general practitioner, and apparently the

claimant’s family physician. However, the claimant was financially

unable to continue her follow up with Dr. Swicegood. Ultimately,

this Commission and the Court of Appeals held that continuing

medical services by Dr. Swicegood were “reasonably necessary” for

the claimant’s compensable back injury and that the respondents

were liable for the expense of such services, under Ark. Code Ann.

§11-9-508.

Following the finality of this Opinion, the claimant returned

to Dr. Swicegood for further treatment of her compensable injury.

The records of Dr. Swicegood show that the date of this return was

November 11, 2009, which would be almost three years following the

claimant’s last treatment by Dr. Swicegood. At the time of this

visit, Dr. Swicegood recommended continuing oral medications,

continuing physical therapy, and further epidural steroid

injections. On December 7, 2009, the first of these recommended

epidural steroid injections were performed by Dr. Swicegood.  

On February 19, 2010, the claimant was seen by Dr. Joseph

Miller, a partner of Dr. Swicegood. Dr. Miller is also an

anesthesiologist specializing in chronic pain management. At that

time, Dr. Miller performed yet another epidural steroid injection.

The record reveals that the epidural steroid injections by Dr.
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Swicegood and Dr. Miller did provide some relief of the claimant’s

pain, but only briefly. As a result of the lessening of the

beneficial result of the epidural steroid injections, Dr. Miller

subsequently recommended a neurosurgical evaluation and appears to

have referred the claimant to the Oklahoma Spine and Brain

Institute.  The respondents refused to authorize any further

evaluation or treatment by this facility or by any other comparable

medical specialist.

In a report, dated March 19, 2010, Dr. Miller expressly stated

that continuing epidural steroid injections were no longer

providing the claimant with substantial benefit and that further

services by he and Dr. Swicegood were no longer medically

appropriate.  However, he continued to recommend further evaluation

of the claimant by a neurosurgical or spinal specialist. In the

interim, he recommended continuing conservative treatment with oral

medications, which he indicated could be better monitored by a

primary care physician.

From the evidence presented, it is apparent that the claimant

sustained a significant and likely permanent injury to her lumbar

spine in the employment-related accident of January 26, 2006.  The

evidence presented also reveals that this injury involves

protrusions or herniations of the L3-4 and L4-5 intervertebral

discs.  The evidence further establishes that the claimant has for

several years now continued to experience significant symptoms,

primarily in the form of pain in her lumbar spine, as a result of

this compensable injury. Yet, she has only been evaluated and
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treated for this injury by a general practitioner and two

anesthesiologists or chronic pain management specialists.  The

actual physical damage to her lumbar spine has never been evaluated

by a spinal or back specialist.  

It may well be that the only medical services that would now

be “reasonably necessary” for the claimant’s compensable injury may

be limited to conservative management of the claimant’s chronic

pain by the use of oral medications. However, I agree with Dr.

Miller that, at least, an evaluation by a spinal or back specialist

would be medically appropriate and reasonably necessary to insure

an accurate diagnosis of the nature and extent of the claimant’s

compensable injury and to insure that all treatment modalities that

would have a reasonable expectation of relieving the claimant’s

continuing complaints have been adequately evaluated.

I recognize that the Oklahoma Spine and Brain Institute, to

whom the claimant was referred by Dr. Miller, is located outside

the State of Arkansas.  However, I would note that the claimant is

now a resident of the State of Oklahoma and an evaluation and

possible treatment by this facility might be more beneficial and

convenient for her. I have had previous cases in which physicians

from this facility have been involved and have some knowledge and

experience with this medical group. The physicians in this medical

group with whom I have dealt with in the past were competent

medical specialists and showed particular expertise in the area of

medicine associated with the evaluation and treatment of spinal

injuries, such as that experienced by the claimant. As this group
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has been involved in prior Arkansas Workers’ Compensation cases, I

assume that they have agreed to abide by the Arkansas Workers’

Compensation rule on medical cost containment, particularly the

medical fee schedule.

Therefore, I find that, at least, the evaluation of the

claimant at the Oklahoma Spine and Brain Institute constitutes

reasonably and necessary medical services for the claimant’s

compensable injury of January 26, 2006. Pursuant to the provisions

of Ark. Code Ann. §11-9-508, the respondents are liable for the

expense of these services, subject to the medical fee schedule.

However, in the event that the Oklahoma Spine and Brain Institute

does not agree to abide by the rules of this Commission governing

medical cost containment, this Commission will select another

spinal or back specialist to perform the reasonably necessary

evaluation.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On January 26, 2006, the relationship of employee-self

insured employer existed between the parties.

3.  On January 26, 2006, the claimant sustained a compensable

injury to her back or lumbar spine.

4. The evaluation of the claimant by a spinal or back

specialist, as recommended by Dr. Miller, represents reasonably

necessary medical services, under Ark. Code Ann. §11-9-508.

Pursuant to the provisions of this subsection, the respondents
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would be liable for the expense of these services, subject to the

medical fee schedule.

5. An appropriate provider of this evaluation, as also

recommended by Dr. Miller, would be the Oklahoma Spine and Brain

Institute, so long as this facility agrees to abide by the medical

cost containment rules adopted by this Commission, including the

medical fee schedule. However, if the Oklahoma Spine and Brain

Institute refuses to abide by these rules, another expert medical

provider of these services will be selected by this Commission.

6.  The continued conservative treatment of the claimant’s

chronic lumbar spine, through the use of oral medications, also

constitutes reasonably necessary medical services, for the

claimant’s compensable injury under Ark. Code Ann. §11-9-508.

Pursuant to the provisions of this subsection, the respondents are

also liable for the expense of these medical services.  At the

present time, these medical services appear to be provided by the

claimant by and at the direction of Dr. Nelson Onaro.  It would

appear that Dr. Onaro is an appropriate provider of these services.

However, the respondents liability for these services is subject to

the medical fee schedule.

7. The respondents have controverted the claimant’s

entitlement to an evaluation by a spinal or back specialist, as

recommended by Dr. Miller.

8.  As no controverted benefits have herein been awarded to

the claimant, no controverted attorney’s fee can be awarded to her

attorney.
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ORDER

The respondents shall be liable for the expense incurred for

an evaluation of the claimant at the Oklahoma Spine and Brain

Institute, subject to the medical fee schedule.  The respondents

shall also be liable for continued treatment of the claimant by the

use of oral medications for the claimant’s chronic low back pain by

Dr. Onaro. Again, the respondents liability is subject to the

medical fee schedule.

All benefits awarded, which have heretofore accrued, are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        MICHAEL L. ELLIG
                                      ADMINISTRATIVE LAW JUDGE
                                         


