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STATEMENT OF THE CASE

A hearing was held in the above styled case on January 26,

2010, in Fort Smith, Arkansas. A pre-hearing order was entered in

this claim on July 28, 2009. This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time. Prior to the

commencement of the hearing, the claimant withdrew her request for

permanent total disability benefits.  A copy of the pre-hearing

order with this amendment noted thereon was made Commission’s

Exhibit No. 1 to the hearing.
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The following stipulations were offered by the parties and are

hereby accepted:

1. On September 8, 2008, the relationship of

employee-employer-carrier existed between

parties.

2. The appropriate weekly compensation

benefits are $237.00 for total disability and

$178.00 for permanent partial disability.  

3. On September 8, 2008, the claimant

sustained compensable injuries to her thoracic

spine.

4. There is no dispute over benefits accruing

through September 26, 2008, and all such

benefits have been paid.

By agreement of the parties, the issue to be litigated and

resolved at the present time was limited to the following:

1. The claimant’s entitlement to additional

medical services, additional temporary total

disability benefits from September 27, 2008

through a date yet to be determined, and

attorney’s fees.

In regard to these issues, the claimant contends:
  
“That the claimant suffered an admittedly
compensable injury to her upper back at work
arising out of and in the course of her
employment with the respondent employer. The
claimant has been removed from work by her
family doctor, Dr. Russell Young. The
respondents have refused to recognize Dr.
Young’s limitations and have placed the
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claimant on medical leave. The claimant has
also sought treatment with Dr. Capocelli and
he has found within a reasonable degree of
medical certainty, her current need for
medical treatment and disability is most
probably related to her work-related accident
in September 2008. the claimant is entitled to
payment of all reasonable and necessary
medical expenses including treatment provided
by Dr. Young and Dr. Capocelli. The
respondents have controverted this claim as of
September 27, 2008.”

  
In regard to these issues, respondent #1 contends:

“The respondents contend that they have paid
all benefits to which the claimant is
entitled. The claimant was offered work within
her restrictions which was refused and the
respondents contend the claimant is not
entitled to any TTD.”

The Death & Permanent Total Disability Trust Fund did not

participate in the hearing.

 DISCUSSION

   I. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The first issue to be addressed is the claimant’s entitlement

to additional temporary total disability benefits from September 27,

2008 through a date yet to be determined. The burden rests upon the

claimant to prove her entitlement to these benefits. In order to

meet this burden, the claimant must first prove that during this

time she has continued within her healing period from the effects

of her compensable injury.  The claimant must also prove by the

greater  weight of the credible evidence that during this same time

she remained totally disabled as the result of the effects of her

compensable injury.
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Ark. Code Ann. §11-9-102 (12) defines the “healing period” as

the period for healing of an injury resulting from an accident.

Thus, the healing period continues until the actual physical damage

caused by the compensable injury has resolved, or at least

stabilized, at a level where nothing further in the way of time or

medical treatment offers a reasonable expectation of improvement.

Once this has occurred, the mere continuation of chronic symptoms,

even those symptoms that may require medical services, are not

sufficient to extend the healing period. These are essentially

medical questions, which must be resolved on the basis of the

greater weight of the credible medical evidence presented.

The medical record reflects that the claimant has experienced

difficulties with her thoracic spine, since an employment-related

injury on January 7, 2001. She ultimately underwent a

hemilaminectomy, foramenectomy, and discectomy at T9-10, on March

20, 2001.  She experienced a recurrent episode of thoracic pain and

difficulties in April of 2002, for which she was treated through

June of 2002. 

The claimant was initially seen for the present bout of

thoracic difficulties by Dr. Mouhammed Sheikha, on September 9,

2008.  At that time, the claimant’s difficulties were diagnosed as

being attributable to a back sprain and pulled muscles with

accompanying severe muscle spasm.  Dr. Sheikha treated the claimant

with oral medications and physical therapy.  Dr. Sheikha further

restricted the claimant from working through September 10, 2008, and
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allowed her to return to work at only limited or light duty with no

pushing, pulling or lifting over 3 pounds.

The claimant was next seen by a physical therapist at the

direction of Dr. Shiekha on September 16, 2008.  On physical

examination, the physical therapist reported only mild tenderness

to palpitation of the bilateral T4-5 paraspinal muscles. The

claimant returned for physical therapy on September 17, 2008, but

did not return for any of the subsequent prescribed visits.

On September 18, 2008, the claimant was evaluated by Dr. James

Blankenship, a neurosurgeon. X-rays taken by Dr. Blankenship of the

claimant’s thoracic spine showed only hyperlordosis of the upper

lumbar spine, mild osteopenia, and minimal degenerative changes. An

MRI of the thoracic spine, with and without Gadolinium enhancement,

were interpreted as showing only degenerative changes, in the form

of disc dessication (dehydration) and mild disc bulging from T6-7

through T9-10. These defects appear to be similar to those recorded

in the MRI studies that were performed on April 2, 2002 and June 3,

2002.  An abnormality was also noted of an undetermined nature at

the T9-10 level, which would coincide with the area of the

claimant’s previous surgery.  These studies also reveal the presence

of a mild hyperlordosis or hyperkyphosis of the thoracic spine.

On his physical examination Dr.  Blankenship observed tightness

in the paraspinal region of the upper spine.  Dr. Blankenship opined

the claimant’s injury was myofascial in origin, and the slight

hyperkyphosis was likely due to degeneration.  Dr. Blankenship

prescribed treatment in the form of oral medications and continued
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physical therapy.  He directed the claimant to remain off work for

the remainder of the week and then to return to work the following

week at restricted duty.

The claimant was apparently then seen by the physical therapist

at Performance Physical Therapy Group.  In her initial evaluation

she was noted to be tender along the mid scapular border with muscle

guarding of the thoracic paraspinal muscles in the area of T6

through T8.  She was also noted to have postural deficits involving

her neck and shoulders and deceased strength and stability of the

thoracic core muscles. The physical therapist opined that the

claimant was likely a good patient for rehabilitation.  

The claimant appears to have continued to receive physical

therapy three times a week from September 22, 2008 through October

7, 2008. In the physical therapy report of September 26, 2008, the

physical therapist noted that the claimant was now making new

complaints of pain bilaterally in the lower thoracic spine and the

low back or lumbar region.  The therapist further noted that the

claimant displayed no sign of pain throughout the course of

treatment.  The physical therapist reported that the claimant had

been released to return to work with a 25 pound lifting restriction.

    In the physical therapy report of September 29, 2008, the

physical therapist noted that the claimant did not complete her

course of treatment due to complaints of back pain, even though she

had no apparent difficulty getting on and off the treatment table.

In the physical therapy reports of October 1, 2008 and October 3,

2008, the physical therapist noted the presence of a spot on the
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claimant’s back in the area of the old incision, which was

apparently a burn from the claimant’s use of a too hot heating pad

at home.

During this course of physical therapy, the claimant had

returned to Dr. Blankenship on September 25, 2008.  In his clinic

note of that date, Dr. Blankenship records that the claimant has

returned to him before her regularly scheduled visit to advise him

that the physical therapy is making her pain worse.  On his physical

examination, Dr. Blankenship observed non physiologic findings that

would be inconsistent with any type of true mechanical pain.

However, it was his opinion that the claimant’s complaints were

still myfascial in origin. Based upon the claimant’s complaints, Dr.

Blankenship modified her physical therapy regimen.

     The next day she consulted her family physician, Dr. W. R Young

In his office notation of September 26, 2008, Dr.  Young stated:

“Fighting (WC) with her back. States
they are trying to get her back to
work. Had MRI but hasn‘t got report.
Had some spine x-rays done but was
told that they were okay. Thinks they
are trying to tell (her) it’s all in
the muscles.”

He also noted the claimant had a long history of severe back

pain and that she is not “getting any relief at this stage.” He

prescribed various medications for the claimant’s difficulties and

indicated a second opinion would be considered.  

At the request of Dr. Blankenship, a Functional Capacity

Evaluation was performed on the claimant on October 28, 2008.  The

physical therapist performing this evaluation opined that the
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overall test findings, in combination with accompanying clinical

observations, suggested levels of varying and submaximal effort.

This testing also revealed significant symptom magnification, in

that the claimant’s subjective reports of pain did not coincide with

distraction-based observations. Even with these results the

therapist indicated that the claimant may be able to perform

sedentary jobs, such as secretarial work.

Approximately a week later, the claimant appeared at the

emergency room of St. Edwards Mercy Medical Center on November 9,

2008, complaining of chronic mid back pain that had become severe

that day.  The emergency room physician’s record noted moderate back

pain that had been present for two months since an injury at work

and worsened with movement or remaining still. Curiously, these

records make no mention of the claimant’s prior back surgery.  On

physical examination, the claimant’s area of pain is shown as a

strip from the mid portion of her upper back extending to her right

side.  The claimant is also noticed to have decreased range of

motion and muscle spasms. The diagnosis made by the emergency room

physician was that of thoracic musculoskeletal pain. 

The claimant was next seen by Dr. Anthony Capocelli, a

neurosurgeon and the claimant’s treating physician for her 2001

injury, on January 20, 2009.  In the report related to that visit,

Dr. Capocelli noted the claimant appeared to be in no obvious

distress, exhibited some soreness on examination and straining, had

no definite tenderness in the area of the mid shoulder, and had a

normal  neurological examination. There was no mention of muscle
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spasms.  Dr. Capocelli’s diagnosis of the nature of the claimant’s

current thoracic difficulties was degenerative changes associated

with exacerbation. Dr. Capocelli agreed with Dr. Blankenship that

he did not think that surgical intervention was warranted or

appropriate. Instead, he recommended injections followed by another

course of physical therapy and continued oral muscle relaxers.  

On February 18, 2009, the claimant was seen by Dr. Capocelli’s

nurse assistant. In this report it was reiterated that the

claimant’s test results did not warrant surgical intervention and

that her MRI study showed only minimal degenerative changes. On

physical examination, it was noted that the claimant exhibited no

radicular symptoms and exhibited complaints of pain on palpitation

only over the proximal T9-10 region (the same area as her previous

surgery). Curiously, this report also records a history of thoracic

and lumbar spine pain off and on for many years, for which she had

previously been treated by Dr Lennington and Dr. Swicegood with the

use of injections. Apparently, the claimant stated that on a couple

of these injections, the steroid cause her to “swell up like a

balloon within 48 hours” and on another incident caused her to

develop slurred speech and drooping of her face.  She was noted to

exhibit apprehension in the use of injections, including steroids.

On March 30, 2009, a thoracic and cervical myelogram with an

accompanying enhanced CT scan was performed at the request of Dr.

Capocelli.  The thoracic and cervical myelograms were interpreted

as normal. The accompanying CT scan with contrast of the thoracic

spine was interpreted as negative at the C7-T1 level, the T1-2
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level, the T2-3 level, the T3-4 level, the T4-5 level, the T5-6

level, the T10-11 level, and the T12-L1 level.  This study again

revealed the minor degenerative changes at T6-7, T7-8, T8-9, and T9-

10 that had been shown on the numerous previous MRIs.  The

accompanying enhanced CT scan of the cervical spine was interpreted

as negative at the C2-3 level, the C3-4 level, the C4-5 level, and

the C7-T1 level. A very light central disc bulge was detected at C5-

6 and a small central disc bulge and very mild end plate spurring

was noted at C6-7.

On May 27, 2009, the claimant was again seen by Dr. Capocelli.

On this visit, Dr. Capocelli reported that he had reviewed the

claimant’s myelogram and accompanying enhanced CT scan and once

again found no surgically treatable lesion. He stated that it was

possible that the claimant’s symptoms could be attributable to the

disc bulging, but that surgery would not correct this.  He indicated

that due to the claimant’s chest pain, he was going to request a CT

of her chest to rule out a traumatic injury to her rib.  If this

test was negative, he opined that a dorsal column stimulator would

probable be effective.  Apparently, based upon the claimant’s

history, he also concluded that the claimant’s employment-related

injury of September 2008 caused or exacerbated her symptomology

from the “presumed” underlying degenerative disease of her thoracic

spine and thus her difficulties continued to be work-related. 

On June 4, 2009, the claimant was evaluated by Dr. Joseph

Miller, an associate of Dr. Swicegood at the Advanced Interval Pain

and Diagnostic Clinic. Curiously, this is the first report from this
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clinic. Although the claimant testified that she had received the

injections from Dr. Swicegood, as recommended by Dr. Capocelli, and

that these injections did not help, neither Dr. Miller or Dr.

Swicegood in their subsequent reports make any mention of the

claimant undergoing a program of epidural steroid injections.  On

his physical examination, Dr. Miller noted that the claimant

appeared in no apparent distress, that the alignment of the

claimant’s thoracic spine was normal, that the range of motion of

the thoracic spine was restricted in flexion and extension, and no

instability was present. No muscle spasms were observed and the

claimant only exhibited mid line tenderness upon palpitation at T5

and diffusely throughout the paraspinous area. The muscle strength

of the claimant was noted to be appropriate.  Dr. Miller indicated

that the claimant was to begin a work up for a spinal cord

stimulation trial.  

On August 13, 2009, the claimant was seen by Dr. Swicegood, a

chronic pain management specialist. Dr. Swicegood noted that the

claimant was complaining of pain in her upper back  with associated

numbness. He also makes the curious statement:

“Symptoms in the area occurred (possibly) as a
result of lifting and work, armoire slid onto
her doubling her over.”

He also noted that the claimant reported excruciating pain with

standing, sitting, lying down, lifting, ambulating, bending,

stretching, and turning of her head.  The claimant further stated

that this pain was sufficiently severe to cause her to be unable to

perform daily activities of life and that the pain was constantly
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present day and night at some intensity.  Finally, he noted that the

claimant related no improvement with conservative treatment.

Curiously, on his physical examination, Dr. Swicegood reported that

the claimant exhibited no significant abnormalities on her cervical

examination and that her thoracic examination revealed only mid line

tenderness at approximately T5 and tenderness diffusely throughout

the paraspinous area.  Again, there is no report of any muscle

spasms.  The claimant’s neurological examination was reported as

normal.  On that same date, Dr. Swicegood performed the trial

implantation of a spinal cord stimulator. Curiously, both his

preoperative and postoperative diagnosis in regard to this

procedure, was post thoracic spine laminectomy pain and chronic pain

syndrome. 

On August 11, 2009, the claimant returned to Dr. Swicegood’s

office, where she was evaluated by Dr. Swicegood’s nurse.  The

claimant reported the preoperative pain in her thoracic spine had

been a 10.  She reported that the trial spinal cord stimulator had

affected 50 percent of the painful area in her thoracic spine and

had reduced the pain in this area by 50 percent.  When the claimant

was then seen by Dr. Swicegood on that date, he noted that the

claimant desired the implantation of a permanent spinal cord

stimulator and accompanying generator and that he recommended such

a device be implanted as it was his opinion that the claimant would

receive significant benefit from this action. 

On September 30, 2009, the claimant was seen by Dr. Capocelli.

In this report, he related that the claimant had undergone the trial
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spinal cord stimulator for her chronic thoracic spine and reported

that she had a good response.  Based upon the claimant’s interest

in obtaining a permanent implantation of this device, Dr. Capocelli

agreed to schedule such a procedure in the immediate future.

However, this is the last medical report introduced.

The claimant testified that she had undergone the surgical

implantation of the spinal cord stimulator, but not surprisingly it

only provided a little relief. She stated that she was still

experiencing severe pain and could only do a little house work but

mainly just sat around and read.  She stated that her pain was too

severe to perform any work or very much in the way of physical

activity.  

As noted by Dr. Blankenship, the medical evidence shows that

the claimant’s subjective symptoms and complaints appear to have

moved around throughout the entire thoracic area of her back. The

medical evidence further shows that the claimant’s subjective

symptoms and complaints far exceed her objective findings.

Regardless of whether the claimant’s compensable injury was in

the form of a thoracic musculoskeletal strain, as opined by the

emergency room physician and Dr. Blankenship, or an aggravation of

her pre-existing degenerative condition of her thoracic spine, as

opined by Dr. Capocelli, the medical record shows that no medical

services directed toward the improvement or repair of any physical

damage caused by the claimant’s compensable injury has been provided

or recommended since some time prior to Dr. Capocelli’s visit of May

27, 2009.  All of the medical services provided or recommended to
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the claimant, on and after May 27, 2009, have been intended only to

reduce the claimant’s chronic subjective pain complaints. As such,

these services are merely chronic pain management and would not be

sufficient to extend the claimant’s healing period.

Therefore, I find that the claimant has failed to prove by the

greater weight of the credible evidence that she has continued

within her healing period from the effects of her compensable injury

of September 8, 2008, on and after May 27, 2009.  Clearly, she

cannot be awarded temporary total disability benefits on and after

that date.

The claimant must next prove the second fact necessary to

entitle her to temporary total disability benefits, on and after

September 26, 2008. This fact is actual total disability due to the

effects of the compensable injury.

The evidence shows that the claimant was released by Dr.

Blankenship on September 18, 2008, to limited or light duty

employment with the restriction against lifting in excess of 15

pounds. The evidence further shows that, on September 18, 2008, the

respondents attempted to contact the claimant and offered her an

employment position within these restrictions. However, this offer

recites only that the claimant would received the same hourly wage

that she was receiving at the time of her compensable injury. It

does not indicate that the claimant would receive the same average

weekly wage.  Further, this offer was limited in duration from three

days of the receipt of this letter and the caveat was made that the

claimant’s failure to respond within this three-day period would
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“impact her benefits” and implied that this offer would terminate

at that time.   As a result, I find that this proffer of employment

would not meet the requirements of Ark. Code Ann. §11-9-526. Thus,

the claimant’s failure to respond within the three-day period would

not represent an unjustifiable refusal of suitable employment at

wages equal to or greater than the claimant was receiving at the

time of her compensable injury, and Ark. Code Ann. §11-9-526 would

not preclude the claimant from being entitled to temporary total

disability benefits for this refusal.

However, the burden still remains on the claimant to prove

actual total disability. The physical therapy records of September

26, 2008 show that by that date the claimant’s restrictions on

potential employment activities had been raised to lifting up to 25

pounds.  The claimant’s Physical Capacity Evaluation, on October 28,

2008, demonstrated her ability to sit, up to a third of a regular

work day, static stand, up to a third of a regular work day, dynamic

stand, up to a third of a regular work day, and walk, up to a third

of her regular work day. The claimant also exhibited the ability to

remain in a sustained stooping position of up to six minutes. She

also demonstrated that she could twist and rotate her spine within

normal limits. No limitations were noted on movement or prolonged

positioning of the head and neck. The claimant also exhibited a

total of 25 minutes of constant fine finger manipulation, was able

to grasp and manipulate objects, and was able to fill out paperwork.

Finally, she demonstrated the ability to sit for 55 minutes at a

time.  As indicated by the examiner on this FCE, the claimant’s
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actual physical abilities were not determined because of submaximal

effort and significant symptom magnification. 

Essentially, the only basis for any physical limitations or

restrictions on the claimant’s potential employment activities,

after November 9, 2008, is her subjective symptoms (on September 9,

2008, the emergency room physician did note that the claimant was

exhibiting muscle spasms in the area of her thoracic spine).

Because the claimant has repeatedly exhibited subjective pain

complaints that do not coincide with distraction-based observations

(such as those noted by the physical therapist and on the FCE), and

she exhibited complaints of pain that could have no physical basis

(as noted by Dr. Blankenship), and she has constantly voiced

complaints of pain and difficulties far exceeding those reasonably

expected from her objective findings, and she reports no actual

improvement in these complaints with any of the other various

extensive modalities that have been provided her, I find her reports

of the magnitude of her subjective complaints of pain and other

symptoms are not a credible basis to restrict her physical

activities.  Thus, the claimant has failed to establish by the

greater weight of the credible evidence that her compensable injury

of September 8, 2008, rendered her totally disabled from obtaining

regular gainful employment in the open job market, after November

9, 2008.

In summary, I find that the claimant continued within her

healing period from the effects of her compensable injury and that

this compensable injury prevented her from having a reasonable
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expectation of obtaining regular gainful employment in the open job

market.  Thus, she would be entitled to additional temporary total

disability benefits from September 26, 2008 through November 9,

2008. The respondents have failed to prove that the claimant would

be barred from receiving additional temporary total disability

benefits, during this period, by the provisions of Ark. Code Ann.

§11-9-526.

II. ADDITIONAL MEDICAL SERVICES

The next issue concerns the claimant’s entitlement to

additional medical services on and after September 8, 2008.  The

burden rests upon the claimant to prove her entitlement to the

additional medical services that she now seeks. In order to meet

this burden, the claimant must prove by the greater weight of the

credible evidence that the services represent “reasonably necessary

medical services” for her compensable injury, under the provisions

of Ark. Code Ann. §11-9-508. In order to meet this burden, the

claimant must show that the medical services provided her were

necessitated by or connected with her compensable injury and that

these services were reasonable in light of the potential benefit

that the services offered.  

The medical evidence shows that the claimant continued to

receive physical therapy, as prescribed by Dr. Blankenship through

October 3, 2008. Such services are commonly recognized and generally

employed by the medical community for the treatment of the

compensable injuries such as that sustained by the claimant. I find

that the medical services were necessitated by or connected with the
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claimant’s compensable injury and had a reasonable expectation of

accomplishing their intended beneficial purpose. As such, these

services represent reasonably necessary medical services under Ark.

Code Ann. §11-9-508, and the respondents are liable for the expense

of these services, subject to the medical fee schedule.

I find the same situation to be true, in regard to the FCE

which was performed at the request of Dr. Blankenship on October 28,

2008. Thus, the respondents are also liable for the expense of this

services, subject to the medical fee schedule.

The next medical services are the evaluation of the claimant

by Dr. Capocelli on January 20, 2009 and May 27, 2009, and the

evaluation by his nurse assistant on June 4, 2009. This further

includes the testing ordered by Dr Capocelli in the form of a

thoracic and cervical myelogram with accompanying enhanced CT scans

on March 30, 2009.  

Unquestionably, Dr. Capocelli is a board certified neurosurgeon

with expertise in the area of medicine associated with spinal

difficulties.  However, the same is true for Dr. Blankenship. The

record shows that Dr. Blankenship performed a thorough evaluation

of the claimant, including appropriate testing, in the form of a

thoracic MRI. Dr. Blankenship also provided the claimant with

appropriate conservative treatment modalities, which according to

the claimant were of no benefit. The conservative treatment

modalities provided to the claimant by Dr. Capocelli were similar

to, if not identical, of those rendered to the claimant by Dr.

Blankenship (i.e. oral medications and physical therapy). According
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to the claimant, the conservative treatment modalities provided her

by Dr.  Capocelli had the same result as those previously provided

by Dr. Blankenship.

After consideration of all the evidence presented, I find that

the foregoing medical services provided to the claimant by and at

direction of Dr. Capocelli may have been connected with the

claimant’s compensable injury, but have not been proven to be

reasonable. Rather, these services were merely duplicative of those

previously provided her by Dr. Blankenship. The claimant had been

adequately evaluated by Dr. Blankenship from a neurosurgical

standpoint and sufficient testing had been provided at the request

of Dr. Blankenship, to reasonably insure an accurate determination

of the nature and extent of the claimant’s compensable injury. Dr

Blankenship had also provided the claimant with the appropriate

conservative treatment required for her compensable injury.

Finally, there is the matter of the claimant’s evaluations and

treatment directed toward the dorsal column stimulator, which were

provided by Dr. Joseph Miller, Dr. John Swicegood, and Dr.

Capocelli. These services were clearly provided to the claimant

apparently solely on the basis of the claimant’s persistent

complaints of excruciating pain.  These subjective complaints of the

claimant would clearly appear to be in conflict with the findings

noted on the various physical examinations performed by these

physicians. The recorded results of these physical examinations

appear to show no objective support for the claimant’s extensive

subjective complaints and only minimal support from the noted
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subjective findings. On his physical examinations, Dr. Capocelli

notes “no obvious distress” only some “soreness” on straining, no

definite tenderness on palpitation, and no neurological deficits.

His nursing assistant reports the claimant’s physical examination

is negative except for some pain on palpitation over the T9-10

level. Dr. Miller records normal spinal alignment of the thoracic

spine, some restriction on range of motion and flexion and

extension, no instability, and only mid line tenderness to

palpitation at the T5 level and diffusely throughout the paraspinous

areas.  He also reports that the claimant has normal reflexes and

muscle strength. On his physical examination, Dr. Swicegood only

notes mid line tenderness, upon palpitation at approximately the T5

level and diffuse tenderness throughout the paraspinous area. He too

records a normal neurological examination. Obviously, all of these

physicians appear to have concluded the claimant’s extensive

subjective pain complaints, even though they appear to lack any

confirmation by testing or even physical examination, are sufficient

to justify the rather extensive and expensive implantation of a

spinal cord stimulator.

I recognize that these physicians are trained medical experts.

However, I simply do not find that this treatment modality was

reasonable in light of the obvious lack of reliability of the

claimant’s subjective pain complaints. Therefore, I further find

that the medical services provided to the claimant by these

physicians for this purpose do not constitute “reasonably necessary

medical services”, under the provisions of Ark. Code Ann. §11-9-508.
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The respondents would not be liable for the expense of these

services. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers Compensation Commission has

jurisdiction of this claim.

2. On September 8, 2008, the relationship of employee-employer-

carrier existed between the parties.

3.  On September 8, 2008, the claimant earned wages of weekly

compensation benefits of $237.00 for total disability and $178.00

for permanent partial disability.

4.  On September 8, 2008, the claimant sustained a compensable

injury to her thoracic spine.

5.  There is no dispute over benefits accruing through

September 26, 2008, and all such benefits have been paid.

6.  The medical services provided to the claimant by and the

direction of Dr. James Blankenship on and after September 27, 2008,

represent reasonable and necessary medical services for the

claimant’s compensable injury, under Ark. Code Ann. §11-9-508. This

includes continued physical therapy and the FCE prescribed by Dr.

Blankenship. The respondents are liable for the expense of these

services, subject to the medical fee schedule.

7. The medical services provided to the claimant at the

emergency room of St. Edwards Mercy Medical Center on November 9,

2008, constitutes reasonably necessary medical services for her

compensable injury, under Ark. Code Ann. §11-9-508.  The respondents

are liable for the expense of these services. 
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8. The claimant has failed to prove by the greater weight of

the credible evidence that the medical services provided her by and

at the direction  of Dr. Anthony Capocelli, Dr. Joseph Miler, and

Dr. John Swicegood represent reasonably necessary medical services,

under the provisions of Ark. Code Ann. §11-9-508. The respondents

are not liable for the expense of any of these services.

9. The claimant has proven that she is entitled to additional

temporary total disability benefits for the period of September 27,

2008 through November 9, 2008. Specifically, she has proven that

during this time she continued within her healing period from the

effects of her compensable injury, and that this compensable injury

prevented her from having a reasonable expectation of obtaining

regular gainful employment in the open job market.

10.  The respondents have failed to prove by the greater weight

of the credible evidence that the claimant is barred from receiving

temporary total disability benefits during any portion of this

period by the provisions of Ark. Code Ann. §11-9-526. Specifically,

the respondents have failed to prove that during this period they

made a continued offer of employment at wages equal to or greater

than those she was earning at the time of her compensable injury.

11. The respondents have controverted the claimant’s

entitlement to any benefits after September 26, 2008.  

12. The appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the additional temporary total

disability benefits herein awarded.
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ORDER

Th respondents shall be liable for the expense of the medical

services provided to her for thoracic difficulties by and at the

direction of Dr. James Blankenship, after September 26, 2008, and

the medical services provided to the claimant by the emergency room

of St. Edwards Mercy Medical Center on November 9, 2008. This

liability is subject to the medical fee schedule.

The respondents shall not be liable for the expense of any

medical services rendered to the claimant for her thoracic

difficulties by and at the direction of Dr. Anthony Capocelli, Dr.

Joseph Miller, or Dr. John Swicegood. 

The respondents shall pay to the claimant additional temporary

total disability benefits for the period of September 27, 2008

through November 9, 2008.  

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the additional controverted

temporary total disability benefits herein awarded. One-half of this

fee is the obligation of the respondents in addition to these

benefits.  The remaining one-half of this fee is to be withheld by

the respondents from these benefits.

All benefits herein awarded have heretofore accrued and are

payable in a lump sum without discount.



Williams-F810449 -24-

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                        
                               MICHAEL L. ELLIG
                              ADMINISTRATIVE LAW JUDGE
                                         


