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STATEMENT OF THE CASE

A hearing was held in the above styled claim on December 1,

2009, in Fort Smith, Arkansas. The deposition of Dr. Christopher

Boxell was taken on November 13, 2009, and has been admitted as

Respondents’ Exhibit No. 2 to the hearing.

A pre-hearing order was entered in this case on June 16, 2009.

This pre-hearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time.  Prior to the commencement of the hearing and by

agreement of the parties, an additional issue of whether the

claimant sustained a compensable injury to her left hip in the

employment-related accident of June 24, 2007, was added. A copy of

the pre-hearing order with this amendment noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:
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1. On June 24, 2007,  the relationship of employee-self

insured employer-third party administrator existed

between the parties.

2. The appropriate weekly compensation benefits are $404.00

for total disability and $303.00 for permanent partial

disability.

3. On June 24, 2007, the claimant sustained a compensable

injury to her low back.

4. There is no dispute over medical services provided

through July 3, 2008.

5. There is no dispute over temporary disability benefits

accruing through July 3, 2008.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant also sustained a compensable injury

to her left hip in the accident on June 24, 2007.

2. The claimant’s entitlement to additional medical services

after July 3, 2008.

3. The claimant’s entitlement to additional temporary total

disability benefits from July 4, 2008 through a date yet

to be determined.

4. The claimant’s entitlement to permanent partial

disability benefits for permanent physical impairment and

permanent functional disability or loss of  wage-earning

capacity.

5. Attorney’s fees.
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In regard to these issues, the claimant contends:

“The claimant is entitled to TTD benefits from
July 3, 2008 to a date yet to be determined,
continuing medical including, but not limited
to, those recommended by Dr. Boxell and Dr.
Calava. Further, the claimant’s entitlement to
the 7% anatomical impairment rating awarded by
Dr. Boxell on October 18, 2007, as well as
permanent partial disability and above the 7%
rating, including wage loss.
  
She contends she sustained a physical injury
to her left hip in the employment-related
accident on June 24, 2007.”
  

In regard to these issues, respondents deny that the claimant

sustained any physical injury to her left hip in the employment-

related accident of June 24, 2007.  The respondents also contend

that the claimant has received all benefits to which she is

entitled.

 DISCUSSION

I. LEFT HIP INJURY

The first issue to be addressed is whether the claimant

sustained a compensable injury to her left hip in the employment-

related accident of June 24, 2007.  The burden rests upon the

claimant to prove such an injury. In order to meet this burden, the

claimant must prove that any difficulties she is experiencing with

her left hip must satisfy all of the statutory requirements for a

“compensable” injury that are contained in the Act.

The first of these statutory requirements are found in Ark.

Code Ann. §11-9-102(4)(D). This subsection requires that the

claimant prove by medical evidence, the actual existence of

physical injury or damage, which is alleged to be compensable.
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Further, the claimant must prove that the actual existence of this

physical injury or damage is supported by “objective findings” as

that term is defined by Ark. Code Ann. §11-9-102(16)(A)(i).

The medical evidence shows that the claimant has made

complaints of pain into her left lower extremity of varying degrees

and locations since her compensable injury. She has also complained

of and exhibited an abnormal gait or limping, which involved her

left leg, off and on since shortly after her compensable injury.

However, the first mention, in the medical evidence, of any

potential physical injury or damage to the claimant’s left hip is

not found until the July 15, 2009 report of Dr. Knox. In this

report he states:

“She holds her hip in an unusual position.
With further evaluation of the left hip joint,
I am suspicious that she may have developed
adhesive capsulitis of her left hip joint due
to her persistent difficulties.

...

“That brings us back to the diminished hip
mobility, and it may be worthwhile for her to
seek consultation with an orthopaedic surgeon
concerning her left hip complaints.  There may
be a component of both problems related to her
continuing pain syndrome.”

    In a subsequent multiple choice report, which was sent to Dr.

Knox, by claimant’s counsel and was apparently completed on October

14, 2009, Dr. Knox indicated that he would defer expressing any

opinion on whether any condition with the claimant’s left hip was

causally related to the June 24, 2007 on-the-job injury, until

after an orthopaedic evaluation had been performed.  In a narrative

report to claimant’s counsel from Dr. Knox, also dated October 14,
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2009, Dr. Knox gives a somewhat different response.  In this

narrative report, he stated:

“It appears that any treatment related to her
(the claimant) left hip would be causatively
rated (sic) to her June 24, 2007 job injury
while she was employed at St. Edwards Mercy
Medical Center.”

The abnormal positioning of the claimant’s hips, noted by Dr.

Knox, had previously been observed by the physical therapist, when

he was providing physical therapy for the claimant for the

claimant’s compensable back injury on June 24, 2007. When he

subsequently measured the claimant’s lower extremities, on July 3,

2007, he noted that the claimant’s left leg was half a centimeter

(approximately 0.2 cm.) longer than her right.  At that time, he

gave the claimant an insert for her right shoe (a later physical

therapy note indicated that the use of this insert was

discontinued). 

It is my opinion that the statements or opinions expressed by

Dr. Knox in regard to any physical injury or damage involving the

claimant’s left hip, is not supported by any “objective findings”.

There is a total absence of any “objective findings” to support the

actual presence  of any physical injury or damage to this portion

of the claimant’s body. In his report of July 15, 2009, Dr. Knox

merely indicated that he was “suspicious” that the claimant may

have developed adhesive capsulitis of her left hip.  His lack of

certainty is further demonstrated by the fact that he initially

declined to give any opinion on the causation of any possible

condition involving the claimant, until after an orthopaedic
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evaluation.  The fact that Dr. Knox may have observed that the

claimant held her hip in an unusual position would clearly be a

matter well within the claimant’s voluntary control, rather than an

“objective finding”.  Further, the medical evidence reveals that

this unusual positioning of the claimant’s hip had previously been

observed and attributed to a discrepancy in the length of the

claimant’s legs.  Obviously, this discrepancy in the claimant’s leg

length would not support the existence of any physical injury or

damage to the claimant’s left hip. One would also expect that if

the claimant was experiencing adhesive capsulitis from a lack of

movement of her hip there would also be significant muscle atrophy

involving the claimant’s left lower extremity. However, none of the

numerous physical examinations have noted the presence of muscle

atrophy.  

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to establish by medical

evidence, which is supported by objective findings, the actual

presence or existence of any physical injury or damage involving

her left hip joint, as required by Ark. Code Ann. §11-9-102(4)(D).

Thus, she has failed to prove the occurrence of any “compensable

injury” to this portion of her body, either as the result of trauma

or stress to this part of her body in the employment-related

accident of June 24, 2007, or as a compensable consequence of her

admittedly compensable lumbar injury on that date. On the basis of

this finding, the claimant would not be entitled to any benefits
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under the Act for this alleged employment-related injury to her

left hip, including a medical evaluation or treatment.  

II. ADDITIONAL MEDICAL SERVICES AFTER JULY 3, 2008

The next issue to be addressed concerns the claimant’s

entitlement to additional medical services for her continuing back

and radicular complaints at the respondents’ expense after July 3,

2008.  The burden rests upon the claimant to prove her entitlement

to these disputed benefits.

Normally, the claimant would be required to prove that all

these medical services constitute “reasonably necessary medical

services” for her compensable lumbar injury. However, the record

reveals that the claimant obtained a change of physicians from this

Commission to Dr. Luke Knox, on March 17, 2009.  The Appellate

Courts have consistently held that, when a claimant is granted a

change of physicians under Ark. Code Ann. §11-9-514, the

respondents are liable for the expense of an initial evaluation by

this new physician, even without a showing that such an evaluation

was “reasonably necessary”. Therefore, I find that the respondents

are liable for the expenses incurred as the result of the

claimant’s initial evaluation by Dr. Luke Knox, on June 4, 2009.

This liability would be subject to the medical fee schedule.  

Thus, the real issue concerns the claimant’s entitlement to

continued medical services provided and recommended by Dr. Knox. In

regard to all medical services after Dr. Knox’s initial evaluation,

the burden rests upon the claimant to prove by the greater weight

of the credible evidence that these services represent “reasonably
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necessary medical services” for her admittedly compensable lumbar

injury, under Ark. Code Ann. §11-9-508.  In order to meet this

burden, the claimant must first show that any continued  medical

services provided or recommended by Dr. Knox are necessitated by or

connected with her admittedly compensable lumbar injury.  Further,

the claimant must prove that these medical services have a

reasonable expectation of improving or maintaining the level of

healing achieved, at the time the services are provided.

There is obvious dispute or conflict between the various

specialists, who have expressed opinions concerning the potential

benefit of continued medical services, after June 4, 2009.  These

include Dr. Christopher Boxell (a neurosurgeon), Dr. Jeffrey Calava

(a chronic pain management specialist), Dr. Scott Schlesinger (a

neurosurgeon), Dr. Reginald Rutherford (a neurologist), Dr. Luke

Knox (a neurosurgeon), and Dr. Earl Peeples (an orthopaedic

surgeon). 

Dr. Boxell is a highly competent neurosurgeon and specializes

in the treatment of spinal injuries and conditions.  He was also

the claimant’s initial treating medical specialist.  He appears to

have evaluated and treated the claimant from July 25, 2007 through

October 18, 2007. In his report of September 27, 2007, Dr. Boxell

stated that, in his opinion, the claimant would not be benefitted

from further neurosurgical treatment, including a fusion. He based

this opinion on the findings exhibited by the claimant during the

discogram that he performed on September 11, 2007, and his

conclusion that the claimant’s complaints and symptoms had a
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substantial component of psychological overlay.  However, he also

indicated that there was some organic component to the claimant’s

symptoms that could best be controlled by a program of chronic pain

management.  He released the claimant from his care to return to

work at light or limited duty with no lifting over 20 pounds and no

prolonged maintaining of any position (i.e. standing or sitting).

He referred the claimant for chronic pain management to Dr. Jeffrey

Calava, a chronic pain management specialist.

  In his report of October 18, 2007, Dr. Boxell recounted a

confrontation with the claimant over statements he made in his

previous report.  The observations he made of the claimant’s

abilities, at that time, reinforced his opinion that a substantial

component of the claimant’s complaints were psychosocial,

psychological, and/or emotional. In this report he recommended a

psychological evaluation and potential treatment, if the claimant

would consent to undergo such an evaluation and treatment.

Finally,  he assessed a 7 percent permanent partial impairment to

the body as a whole for the physical component of the claimant’s

complaints, and objectively demonstrated herniated disc at L4-5.

This rating would conform with the Commission’s official rating

guide for the Evaluation of Permanent Impairment for an unoperated

lumbar herniated disc.

In his report of January 8, 2008, Dr. Jeffrey Calava

recommended further physical testing and treatment of the

claimant’s lumbar difficulties.  This included a repeat lumbar MRI

to determine if the claimant had experienced any interval change
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from the previous MRI.  If the MRI was negative for any interval

change, he then recommended transforaminal epidural steroid

injections bilaterally at the L4-5 and L5-S1 levels.  If these

epidural steroid injections were ineffective, he recommended a

repeat lumbar discogram with a minimal amount of sedation and

copious amounts of local anesthesia to better obtain an accurate

response to the testing. He also recommended a continuation of the

claimant’s oral medication and use of interferential stimulation

therapy.  None of this recommended testing and treatment was

provided by the respondent at that time and instead, the respondent

changed the claimant’s care to Dr. Scott Schlesinger. However, a

repeat MRI was ultimately performed and showed no change in the

objective physical defects in the claimant’s lumbar spine.  

The initial reports and records of Dr. Schlesinger have not

been introduced. In fact, the reports and records of Dr.

Schlesinger that have been introduced are somewhat scant and

sketchy.  According to the claimant’s testimony, Dr. Schlesinger

requested and obtained a repeat lumbar MRI, a lumbar myelogram with

an enhanced CT scan, a neurological evaluation by Dr. Rutherford,

and a Functional Capacity Evaluation or FCE.  Curiously, with the

exception of the neurological evaluation by Dr. Rutherford, and the

FCE, no report detailing the actual tests have been introduced.

Further, Dr. Schlesinger makes no mention of the result of these

tests in his three rather brief reports.

In his reports, Dr. Rutherford stated that his evaluation and

testing showed no objective findings to support the claimant’s
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extensive neurological complaints.  He expressly opined that the

claimant’s lower extremity complaints were non physiologic and

contradictory to the claimant’s demonstrated ability to walk

independently without restriction. Dr. Rutherford also opined that,

with the exception of an FCE, no further diagnostic testing was

reasonably required.

The FCE, which was performed on the claimant on April 14,

2008, was interpreted as showing that the claimant gave full,

reliable effort on all testing. This testing was also interpreted

as showing that the claimant gave no evidence of symptom

magnification, that her symptoms and limitations were consistent

throughout the testing, and that the special test designed to

detect non organic back pain was negative.  

In his summary of July 3, 2008, Dr. Schlesinger made a rather

brief statement of his conclusions without any real explanation of

how he arrived at these conclusions. He recited that Dr. Rutherford

found no electrodiagnostic abnormalities or deficits, that Dr.

Rutherford believed the claimant’s lower extremity weakness to be

without an underlying neurological basis, and that the FCE showed

that the claimant exhibited reliable effort and had extensive

limitations.  In light of these somewhat contradictory factors, Dr.

Schlesinger concluded that the claimant did not warrant a

disability rating.  He conceded that the FCE did show functional

limitations, but apparently disregarded these findings in light of

the negative electrodiagnostic studies.  He also appears to

disregard the fact that there are ample objective evidence of
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lumbar defects, particularly a herniated disc.  Dr. Schlesinger

also concluded that the claimant had reached maximum medical

healing and that no further treatment or testing was necessary.

 Curiously, in his subsequent brief reports of January 12,

2009, he released the claimant to return to work.  However, this

release was only for limited or light duty and was subject to the

same restrictions and limitations that had been  outlined in the

FCE.

On June 4, 2009, the claimant saw Dr. Luke Knox under a change

of physicians ordered by the Commission.  On his physical

examination, Dr. Knox noted a markedly positive straight leg

raising test on the left, a prominently weak anterior tibial and

extensor hallucis on the left, diminished sensation over the L5

dermatone and marked paraspinal muscle spasms upon range of motion.

He also observed that the claimant seemed to position herself to

take the pressure off the exiting nerve roots related to a

herniation of the L4-5 discs.  Dr. Knox  stated that he had

reviewed the claimant’s MRI and discograms and that the rather

minimal objective findings on this testing were inconsistent with

the claimant’s exhibited extensive neurological deficits. It was

his suspicion that the claimant did have a significant

neuroforaminal encroachment at L4-5, which should show on a repeat

MRI.  He further indicated that his opinion, in this regard, was

also somewhat supported by what he felt was mild instability of the

L4-5 level with a slight retrolisthesis on plain x-rays. Dr. Knox
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further appears to have  placed significance on the fact that the

FCE had shown consistent and appropriate responses to testing.   

In his report of July 15, 2009, Dr. Knox indicated that he had

reviewed the new or most recent repeat MRI scan and that it showed

no change from the prior studies and continued to show objective

findings that were inconsistent with the claimant’s severe and

extensive neurological complaints.  However, he stated that the

MRIs did continue to show what he deemed to be a “significant” disc

herniation at the L4-5 on the left.  It was his belief that a

microdiscectomy and hemilaminectomy at L4-5 might offer some

improvement of the claimant’s radicular symptoms in her left lower

extremity, but would do little or nothing for complaints of low

back pain.  He indicated that a L4-5 fusion might be the only

possible remedy for the claimant’s chronic back pain. He further

expressed the opinion that the claimant’s MRI studies and other

testing had failed to reveal sufficient defects to prevent the

claimant from working entirely and that she should be able to work

at restricted or light duty with no lifting greater than 15 pounds,

and the avoidance of bending, stooping, or squatting. He suggested

that this light duty should commence in the form of 4 hour shifts

and work up to full time.

In a subsequent report, dated October 14, 2009, and addressed

to the claimant’s attorney, Dr. Knox indicated that it was his

opinion that the claimant could not return to full duty and that

the recommended light duty had not been made available by the

respondent.  He also opined that the claimant had not achieved
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maximum medical improvement and recommended a Marcaine injection

into the disc at L4-5 for both diagnostic purposes.  However, at no

time did Dr. Knox actually recommend either a microdisectomy with

a foraminotomy or a fusion.

    A final opinion on the claimant’s need for medical treatment

was expressed by Earl Peeples. Dr. Peeples is an orthopaedic

surgeon and saw the claimant for a one-time evaluation at the

respondent’s request on November 4, 2009.  In his report, he

discussed the various results of the previous testing that had been

on the claimant.  In this report is the only mention of the actual

results of the  myelogram and post myelogram CT that was performed

on the claimant at the request of Dr. Schlesinger.  In regard to

this testing, Dr. Peeples  stated that it revealed that the L4-5

disc herniation “contacted” the L4 nerve root but did not show any

“significant compression”. He also related that the myelogram,

itself, continued to show the disc herniation at L4-5 with an

“extradural defect”, but that the report did not “discuss” any

specific nerve root compression. Dr. Peeples also performed repeat

flexion and extension x-rays of the claimant’s lumbar spine, as had

been done by Dr. Knox.  However, contrary to Dr. Knox’s opinion,

Dr. Peeples did not observe any instability of the L4-5 level on

his x-rays.  He further disagreed with Dr. Knox and found that the

claimant did not exhibit any “organic” neurological deficits in her

left lower extremity and that she was inconsistent in the movement

and use of her left leg.  He further stated that the claimant

exhibited no significant atrophy of the muscles of her left leg.
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It was Dr. Peeples’ opinion that the claimant’s symptoms were

primarily psychological and non organic in origin.  It is his

opinion that a psychological evaluation with MMPI testing should be

performed on the claimant, before any further physical treatment

modalities should be considered. 

After consideration of all the evidence presented, I find that

the greater weight of the credible evidence establishes that the

medical services provided to the claimant by and at the direction

of Dr. Luke Knox on July 15, 2009, were necessitated by or

connected with the claimant’s compensable lumbar injury and were

reasonably appropriate to determine the nature and extent of this

injury.  Therefore, the respondents are liable for the expense of

these services, under the provisions of Ark. Code Ann. §11-9-508.

Clearly, this liability would be subject to the medical fee

schedule established by this Commission.    

After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence

establishes that a significant portion of the claimant’s continuing

difficulties is psychosomatic in origin.  Any further medical

treatment, which would be  directed solely toward any physical

damage that may have been produced by the claimant’s compensable

injury, has not been shown to have a reasonable likelihood of

alleviating or even reducing the claimant’s extensive complaints.

Clearly, the extensive treatment she has received from a number of

physicians has been of no meaningful benefit. 
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  I would again note that even though Dr. Knox has mentioned

a microdiscectomy and hemilaminotomy, as well as a fusion, he has

not actually recommended such treatment. The only medical services

he has actually recommended is a Marcaine injection into the L4-5

disc.  I find that this further diagnostic procedure has also

little likelihood of assisting in accurately diagnosing the

etiology of the claimant’s continued complaints. The claimant has

undergone almost every conceivable testing at least once and in

some instances several times and the results have continued to

remain the same.  

I concur with the opinions of Dr. Boxell and Dr. Peeples that

a psychological evaluation, including a MMPI, is shown by the

greater weight of the evidence to be medically appropriate.

Clearly, this testing is necessary for a reasonably accurate

determination of the nature and extent of the claimant’s lumbar

injury and to formulate an appropriate treatment regimen that would

have any expectation of returning the claimant to more near her

preinjury state.  As was Dr. Peeples, I am surprised that such an

evaluation and testing has not previously been performed.  I find

that such evaluation and testing would constitute reasonably

necessary medical services for the claimant’s compensable lumbar

injury, under Ark. Code Ann. §11-9-508. Pursuant to the provisions

of this subsection, the respondents would be liable for the expense

of these services, subject to the medical fee schedule.
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III. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS FROM JULY 4,

2008 THROUGH A DATE YET TO BE DETERMINED

The next issue to be addressed concerns the claimant’s

entitlement to additional temporary total disability benefits from

July 4, 2008 through a date yet to be determined.

The burden rests upon the claimant to prove her entitlement to

these benefits. In order to meet this burden, the claimant must

show that, during this time, she has continued within her healing

period from the effects of her compensable lumbar injury and has

been rendered totally disabled from performing regular gainful

employment by this injury.  

The issue of the duration of the healing period is a medical

question, which must be resolved on the basis of the greater weight

of the medical evidence presented. The healing period continues

until a claimant has achieved the maximum benefit of time and

medical treatment in the resolution or stabilization the actual

physical damage caused by the compensable injury. Once this

physical damage has resolved or at least stabilized, at a level

where nothing further in the way of active medical treatment offers

a reasonable expectation of improvement, then the healing period

has ended.  The mere continuation of chronic symptoms, even though

they may require medical services, are not sufficient, in and of

themselves, to extend the healing period.

In the present case, Dr. Knox has expressly opined that the

claimant has not achieved the maximum benefit of medical treatment

and continues within her healing period. On the other hand, Dr.
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Boxell has expressed the opinion that the claimant’s condition has

stabilized and that she only required medical services and

management of her chronic symptoms.  Dr. Rutherford, Dr.

Schlesinger, and Dr. Peeples are also of the opinion that the

actual physical damage caused by the compensable injury has

stabilized and nothing further in the way of medical services

offers a reasonable  expectation of improvement of this physical

damage.

After consideration of the evidence presented, I find that the

opinions of Dr. Boxell, Dr. Schlesinger, Dr. Rutherford, and Dr.

Peeples are more supported by the medical evidence presented and

are therefore entitled to the greater weight and credit.

The greater weight of the medical evidence establishes that

the physical damage sustained by the claimant to her lumbar spine,

in the employment-related incident on June 24, 2007, and that

nothing further in the way of active medical treatment has been

shown to offer a reasonable expectation of improving this physical

damage, at the present time.   Thus, the claimant has failed to

prove that she continued within her healing period from the effects

of her compensable lumbar injury on and after June 4, 2009.  Her

failure to prove this fact prevents the award of the additional

temporary total disability benefits that she now seeks.

IV. PERMANENT DISABILITY BENEFITS

The claimant has also requested that the issue of her

entitlement to permanent disability benefits for both permanent

physical impairment and permanent functional disability or loss of
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wage-earning capacity be determined, at this time.  The claimant’s

seeking of these benefits is somewhat inconsistent with her

position that she has not reached the end of her healing period and

is entitled to additional temporary total disability benefits.

However, she has failed to prove that her healing period has

continued, the issue of her entitlement to permanent disability is

ripe for determination.  The burden would again rest on the

claimant to prove her entitlement to these benefits.

To prove her entitlement to permanent disability benefits for

permanent physical impairment, the claimant must show that she has

sustained permanent physical impairment to the injured portion of

her body that is supported by objective and measurable physical

findings. She must further prove that the compensable injury was

the “major cause” of this permanent physical impairment.  The Act

also requires that the degree of permanent physical impairment must

be calculated in a manner that conforms to the official rating

guide, which has adopted by this Commission.  At the present time

this Guide is the American Medical Association’s Guides to the

Evaluation of Permanent Impairment (fourth edition).  The Act

further requires that no consideration be given to pain or any

other subjective findings in determining the existence and extent

of permanent physical impairment. For spinal injury, as the present

case, range of motion tests and straight leg raising tests are

expressly classified as “subjective” findings. 

The Appellate Courts have also held that it is the duty of

this Commission, rather than any medical expert, to determine the
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existence and extent of permanent physical impairment in a manner

that conforms to the requirements of the Act.  However, expert

medical opinion on this issue must be considered, if it is stated

within a reasonable degree of medical certainty.

In the present case, objective medical testing has

demonstrated the presence of various permanent defects involving

the claimant’s lumbar spine.  These defects include a herniated

disc at L4-5.  Dr. Boxell, in his report of October 18, 2007,

assessed a 7 percent permanent physical impairment for this

herniated disc. Such an assessment would be appropriate under the

Commission’s official rating guide, specifically, table 75 on page

113 of the guides, Section IIC.  

Clearly, the claimant had pre-existing degenerative disease

and changes involving multiple levels of her lumbar spine, prior to

her employment-related accident of June 24, 2007.  This likely

included the L4-5 disc.  However, the objective testing performed

on the claimant shows that this disc is not simply degenerative or

bulging, but has an actual herniation.  Although some of the

various medical experts, involved in this case, have classified all

of the lumbar defects as degenerative, an actual herniation of the

disc, with internal disc material extruding through the outer

annular fibers requires some stress or trauma. In the present case,

the greater weight of the credible evidence establishes that this

precipitating traumatic event, which produced the actual herniation

of the L4-5 disc, was the employment-related incident of June 24,

2007.  The claimant was exhibiting no symptoms indicative of the
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presence of this defect prior to this incident, even though she as

doing heavy labor.  However, she experienced an immediate onset of

symptoms indicative of the occurrence of this defect at the time of

the employment-related accident.  Clearly, the stress of the

described incident, on June 24, 2007, would be sufficient to

reasonably cause this damage, particularly in a disc that was

already experiencing degenerative changes.  

After consideration of all the evidence presented, I find that

Dr. Boxell’s assessment of a 7 percent permanent physical

impairment of the claimant’s compensable injury of June 24, 2007,

to be accurate and to comply for the various requirements of the

Act.  Thus, the claimant has proven by the greater weight of the

credible evidence that she sustained a permanent physical

impairment of 7 percent to the body as a whole, as a result of her

compensable lumbar injury.  She is entitled to permanent partial

disability benefits for this degree of impairment.

The injury sustained to the claimant was to a portion of her

body that is unscheduled. Thus, she is entitled to permanent

partial disability benefits for both permanent physical impairment

and permanent functional disability or loss of wage-earning

capacity, Ark. Code Ann. §11-9-522(b). In determining the existence

and extent of such permanent functional disability or loss of wage-

earning capacity, this subsection requires that this Commission

take into consideration, in addition to the percentage of permanent

physical impairment, such factors as the claimant’s age, education,

work experience, and all other matters reasonably expected to
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affect the claimant’s future earning capacity.  In the present

case, the claimant is of a relatively young age of 45 years.  She

is a trained and licensed LPN. 

The medical evidence indicates that the claimant has been

released to return to employment by essentially all of her

physicians with restrictions against lifting anything in excess of

15 to 20 pounds, prolonged maintaining of a standing or seated

position, and repetitive bending or twisting at the waist, or

squatting.  The FCE, which was performed on the claimant on April

14, 2008, showed that the claimant was, at least, capable of

working in a light duty capacity.  This involved lifting up to 20

pounds on occasion, sitting for at least one hour at a time,

frequent walking, occasional stair climbing, constant reaching

(including overhead), constant handling, constant handling of

objects and fingering, and pushing or pulling up to 40 pounds.

The claimant described her symptoms and limitations as

considerably greater than the limitations set out in the medical

evidence and FCE.  She clearly believes herself unable to perform

any type of employment, at the present time, and has made no

attempt to find any employment. However, I find that the

limitations and restrictions reflected by the medical evidence and

FCE to be more credible and entitled to the greater weight and

credit.  

After consideration of all the evidence presented, I find that

the claimant has proven by the greater weight of the credible

evidence that she has experienced a permanent functional disability
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or loss of wage-earning capacity, in the amount of 10 percent to

the body as a whole.  The claimant has clearly been precluded by

her compensable lumbar injury, from performing her previous

employment position with this respondent or many other positions

for which she would be qualified as an LPN.  The positions

remaining available to her, which would be within her physical

restrictions and limitations, would be at a lesser rate of pay.

These remaining positions are also far more limited in number.

In summary, I find that the claimant is entitled to permanent

partial disability benefits in the amount of 17 percent to the body

as a whole. This includes permanent partial disability for

permanent physical impairment in the amount of 7 percent to the

body as a whole and permanent partial disability benefits for

permanent functional disability or loss of wage-earning capacity in

the amount of 10 percent to the body as a whole.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On June 24, 2007, the relationship of

employee-self insured employer-third

party administrator existed between the

parties.

3. On June 24, 2007, the claimant earned

wages sufficient to entitle her to weekly

compensation benefits of $404.00 for
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total disability and $303.00 for

permanent partial disability.

4. On June 24, 2007, the claimant sustained

compensable injury to her low back in the

form of a herniated disc at L4-5.

5. There is no dispute over the claimant’s

entitlement to medical services through

July 23, 2008.   

6. The medical services provided to the

claimant by and at the direction of Dr.

Luke Knox on July 4, 2008, and July 15,

2008, represent reasonably necessary

medical services for the claimant’s

compensable lumbar injury.  Specifically,

these medical services were necessitated

by or connected with the compensable

injury and had a reasonable expectation

of accomplishing their intended purpose,

at the time they were rendered, of

diagnosing the nature and extent of the

claimant’s compensable injury and

alleviating or reducing her symptoms and

complaints. Pursuant to the provisions of

Ark. Code Ann. §11-9-508, the respondents

are liable for the expense of these



Wilkerson-F707400 -25-

services, subject to the medical fee

schedule.

7. The medical services recommended by Dr.

Peeples and Dr. Boxell, in the form of a

psychological or psychiatric  evaluation

of the claimant, also represents

reasonably necessary medical services for

the claimant’s compensable injury.

Specifically, these services are

necessitated by and connected with the

claimant’s compensable injury and have a

reasonable expectation of insuring an

accurate diagnosis of the nature and

extent of her compensable injury and

formulating an appropriate treatment

program. Pursuant to the provisions of

Ark. Code Ann. §11-9-508, the respondents

are liable for the expense of these

services, subject to the medical fee

schedule.

8. There is no dispute over the claimant’s

entitlement to temporary total disability

benefits through July 3, 2008.

9. The claimant has failed to prove that she

continued to be rendered temporarily

totally disabled, as a result of the
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effects of her compensable lumbar injury

from July 4, 2008 through a date yet to

be determined. Specifically, the claimant

has failed to prove by the greater weight

of the credible evidence that she

continued within her healing period from

the effects of this compensable injury on

and after July 4, 2008.

10. The claimant has proven by the greater

weight of the credible evidence that she

sustained a permanent partial disability

of 17 percent to the body as a whole as a

result of the effects of her compensable

lumbar injury. This includes permanent

partial disability for a permanent

physical impairment of 7 percent to the

body as a whole and permanent partial

disability benefits for a permanent

functional disability or loss of wage-

earning capacity in the amount of 10

percent to the body as a whole.

Specifically, she has proven by the

greater weight of the evidence that her

compensable low back or lumbar injury of

June 24, 2007 was the major cause of

these degrees of percentages of permanent



Wilkerson-F707400 -27-

physical impairment and permanent

functional disability. She has also

proven that this degree of permanent

physical impairment is supported by

objective and measurable physical

findings, was calculated in a manner that

conforms to the Commission’s official

rating guide, and was calculated in a

manner that gives no consideration to

pain, straight leg raising, loss of range

of motion or any other subjective

findings.

11. The respondents have denied that the

claimant sustained a compensable injury

to her left hip, as a result of the

employment-related accident of June 24,

2007, and controvert her entitlement to

any benefits attributable to such injury

or damage. The respondents controvert the

claimant’s entitlement to any permanent

disability benefits, her entitlement to

any further medical services after July

3, 2008, and her entitlement to any

temporary total disability benefits that

would accrue after July 3, 2008. 
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12. A reasonable fee for the claimant’s

attorney is the maximum statutory

attorney’s fee on the permanent partial

disability benefits herein awarded.

13. The claimant has failed to prove that she

sustained any physical injury to her left

hip, as a result of the employment-

related accident of June 24, 2007.

Specifically, she has failed to establish

the actual existence of any physical

injury or damage to this portion of her

body by medical evidence, which is

supported by “objective findings” as that

term is defined by Ark. Code Ann. §11-9-

102(16)(A)(i).

 ORDER

The respondents shall be liable for the medical expenses

incurred by the claimant for services rendered her for her

compensable lumbar injury by and at the direction of Dr. Luke Knox

on June 4, 2009 and July 15, 2009. This liability is subject to the

medical fee schedule established by this Commission. The

respondents shall also be liable for the expense of a psychological

or psychiatric evaluation of the claimant, as recommended by Dr.

Peeples. This liability shall also be subject to the medical fee

schedule.  
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The respondents shall pay to the claimant permanent partial

disability benefits equivalent to a 17 percent disability to the

body as a whole. 

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the 17 percent permanent

partial disability herein awarded. One-half of this fee is the

obligation of the respondents in addition to such benefits. The

remaining one-half of this fee is to be withheld by the respondents

from such benefits. 

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss any claim for benefits made for

an alleged compensable injury to the claimant’s left hip.

All benefits awarded, which have heretofore accrued, are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                          
                      MICHAEL L. ELLIG
                       ADMINISTRATIVE LAW JUDGE
                                         


