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STATEMENT OF THE CASE

On April 27, 2010, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on December 9, 2009, and a pre-hearing order was filed on

December 10, 2009.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.
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3. The claimant’s weekly compensation rates are the maximum

amounts for temporary total disability and permanent partial

disability in 2009.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s low back injury.

2. Related medical.

3. Temporary total disability from August 6, 2009, to a date

yet to be determined.

4. Attorney’s fees.

5. Shipper’s defense.

Claimant’s contentions are:

“Claimant sustained a compensable injury while
working for Respondent on or about August 4,
2009.  At that time, Claimant injured his
back, with pain down his right leg, while
setting a tire and wheel down.  There have
been multiple recommendations by Dr. Gannon
Randolph, of Ozark Orthopaedics, for physical
therapy, prescriptions, and EMG of bilateral
lower extremities.”

Respondents’ contentions are:

“That, any claim the Claimant makes concerning
the August 4, 2009, alleged incident is barred
pursuant to Shippers’ Transport of Georgia v.
Stepp, 265 Ark. 365, 578 S.W.2d 232 (1979).
Alternatively, the Claimant did not sustain
anything at most more than strain or sprain as
a result of the incident, if it, in fact,
occurred.”

The claimant in this matter is a fifty-two-year-old male who

was employed by the respondent as an auto technician.  The claimant

alleged that he suffered a compensable low back injury on August 4,

2009, while employed by the respondent.  The claimant testified
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that he injured his low back while lifting an oversized tire that

was to be repaired.  The following is a portion of the testimony

that the claimant gave on direct examination at the hearing in this

matter:

“A...So I went back there and proceeded to
take care of the other concerns.  One was to
fix a flat on the right rear and do a rotate
and balance.  When I picked up the wheel and
tire from the platform that it was sitting on,
and I set it on the ground, I felt a burning
sensation that – in my right lower back, kind
of warmness in my right leg, and a numbness in
my neck.

Q. Did you report that to anyone?

A. Yes, sir, I did.

Q. Who?

A. I reported it to Randy Buckley.

Q. Did they send you to a doctor?

A. Yes, sir.

Q. Did they choose the doctor?

A. Yes, sir.

Q. Who was it?

A. They sent me back to the Cooper Family
clinic where I had my physical and everything,
and a Dr. Haws was the doctor that examined
me.

Q. And did you tell Dr. Haws that you had had
a previous back surgery in 1980?

A. Yes, sir.”

The respondents have asserted the defense found in the case

Shippers’ Transport of Georgia v Stepp, 265 Ark. 365, 578 S.W.2d
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232 (1979).  To prove the Shippers’ defense, the respondents must

prove all three of their required elements.  They are as follows:

“In Shippers Transport of Georgia v. Stepp,
265 Ark. 365, 369, 578 S.W.2d 232, 234
(1979), our supreme court held that a false
representation as to a physical condition
in procuring employment will preclude the
benefits of the Workmen’s Compensation Act
for an otherwise compensable injury if it
is shown that the employee knowingly and
wilfully made a false representation as to
his physical condition, the employer relied
upon the false representation, which
reliance was a substantial factor in the
employment, and there was a causal
connection between the false representation
and the injury.”

Here, it is clear that the claimant was dishonest when he

completed a “post application health history” for the respondent.

In the hearing before the Commission, he admitted that he was not

truthful in answering certain questions regarding his health

history.  The first prong with the Shippers’ defense has been

proven by the claimant’s own admission.  The second prong relies

heavily on the employers’ actions.  If the respondent relied on the

claimant’s false representations and they were a substantial factor

in his hiring then the second prong is also met.

In the present case, the respondent did not rely on the

claimant’s health questionnaire.  Instead, the respondent relied on

a physical examination of the claimant performed by a doctor at the

respondents’ expense.  A record from that examination is found at

page 4 of Respondents’ Exhibit 1.  This report notes under a

section titled “Describe Abnormal Findings” the following: “Low
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back surgery 1980.”  It is certain that the respondents had

knowledge of the claimant’s low back surgery and had a doctor

perform an examination of this low back.  The doctor’s report also

indicates that he referred the claimant to the program medical

director for further evaluation.  Given the knowledge regarding the

claimant’s low back surgery, his physical examination by a doctor,

and his further evaluation by the program medical director, the

respondent still hired the claimant.

The respondents have failed to prove the second prong of the

Shippers’ defense in that it is clear that they did not rely on the

claimant’s misrepresentations and those misrepresentations, while

present, certainly were not a substantial factor in the hiring of

the claimant.  It seems that the respondent relied on the physical

examination performed by the doctor and the further evaluation of

by the program medical director who both had knowledge of the

claimant’s 1980 back surgery.  Here, the respondents’ Shippers’

defense has failed.

The central issue in this matter is the compensability of the

claimant’s alleged low back injury.  To prove that his alleged

injury is compensable, the claimant must first show the presence of

objective medical findings of low back injury.  On August 17, 2009,

the claimant underwent an MRI of the lumbar spine at the

Neurological Associates, PLC, in Fayetteville, Arkansas.  Dr.

Michael W. Moore authored a medical report regarding the claimant’s

MRI.  The following is an excerpt from that report:
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“IMPRESSION:
1. Mild stenosis at L2-3 caused by

degenerative disc disease, spur/disc
complex, facet arthropathy, and
ligamentous hypertrophy.

2. Lateral recess stenosis at L3-4 caused by
degenerative disc disease, midline
spur/disc complex, facet arthropathy, and
ligamentous hypertrophy.

3. The L4-5 level shows a disc herniation to
the right in the right lateral recess
compromising the caudally coursing right
L5 nerve root.

4. Degenerative disc disease and disc space
narrowing, annular tear, and small
midline disc bulge at L5-S1.  There is no
neural element compromise.”

The claimant is able to prove through diagnostic testing in

the form of an MRI the presence of objective medical findings

related to his low back difficulties.  It is shown through the MRI

performed on August 17, 2009, that a disc herniation is present at

L4-5.  However, the claimant still must prove a causal relationship

between his objective medical findings of low back difficulties and

the incident he alleged on August 4, 2009.

The claimant must prove that his medically established and

objectively documented lumbar damage meets the definitional

requirements for a “compensable injury” that are found in Ark. Code

Ann. §11-9-102(4)(A)(i).

These definitional requirements are:

(1) The injury arose out of and occurred in
the course of the employment.
(2) The injury was caused by a specific
incident.
(3) The injury is identifiable by time and
place of occurrence.
(4) The injury caused internal or external
physical harm to the claimant’s body.
(5) The injury required medical services or
resulted in disability.
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In order to prove the first three of these requirements, the

claimant must show the existence of a causal relationship between

a specific employment related incident and the physical injury.

However, the claimant need not prove that the employment related

incident was the sole or even “major” cause of the physical injury.

It is only necessary that the employment related incident

contribute to her ultimate difficulties. Clearly, aggravations of

pre-existing conditions may still constitute “compensable”

injuries. Further, it is not necessary that the claimant prove the

existence of this causal relationship by medical evidence. Nor,is

there any requirement that this causal relationship be supported by

objective findings. The existence of such a relationship can be

reasonably derived from the record as a whole. 

The Appellate Courts have consistently held that the required

causal relationship has been established when the claimant proves:

(1) The occurrence of a specific employment
related incident or accident.
(2) The appearance of symptoms indicative of
the occurrence of the physical injury within a

 reasonable period of time following theemployment related incident or accident.
(3) The injury is logically and reasonably
attributable to the trauma that was produced
by the specific employment related incident or
accident, and
(4) There is no evidence of any other equally
or more probable cause of the claimant’s
current difficulties.

The claimant testified that lifting the tire on August 4,

2009, caused his currently back difficulties.  Many times during

his testimony he states in various forms that he has not had any

back problems since the resolution of his surgical procedure in

1980.  The claimant has offered the deposition testimony of both
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Frank Ralph and William Pruitt who both stated that they were

unaware of any problems with the claimant’s back other than his

1980 surgery and his current difficulties.  While both of these men

have had contact with the claimant through fishing, work, and

casual conversation, it does not seem that either of these men have

spent substantial time with the claimant during the time period

that he worked for the respondent.  

The claimant has a serious credibility problem in that he

admits to being untruthful for financial gain, more specifically to

obtain employment.  The following are two excerpts from the cross

examination of the claimant regarding misrepresentations he made on

documents used to obtain employment with the respondent”

“Q. So you read the 52 questions on here and
answered those questions, did you not?

A. Yes, sir.

Q. And looking over on page 3 there is a place
about a quarter of the way down that says,
“For any yes answer that you may answer, list
the question number on the form, give
diagnosis, treating physician’s name, and any
current limitations.”  What they wanted you to
do thee was to explain any yes answer, were
they not?

A. Yes, sir.

Q. Well, let’s look at the questions.  And
question number one says, “Have you ever been
injured on the hob in any way?”  And what did
you answer?

A. “No.”

Q. that’s not true, is it?

A. No, sir, it’s not.
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Q. As a matter of fact, you told Mr. Hatfield
a few minutes ago, and you told me in the
deposition that back, you think sometime
between ‘79 and ‘81 you were working with
another company and injured your back?

A. Yes, sir.

Q. Do you recall that?

A. Yes, sir.

Q. Why did you answer incorrectly?  Why did
you put a lie, if you will, as to question
one?

A. I was attempting to get an interview.

Q. So you had been on unemployment and were
still on unemployment and wanted a job.  Is
that a fair assessment?

A. Yes, sir.”

The second excerpt reads as follows:

“Q. Let me ask you this, sir.  The question
says, “Have you had any decreased function,
prior injuries.”  Do you ready that?

A. Okay.

Q. That means an injury that happened before,
does it not, to your neck, back or spine.

A. Yes, sir.

Q. You knew that answer was incorrect when you
gave it, did you not?

A. Yes, sir.

Q. All right.  The question below it, “Have
you had any previous neck, back, or spinal
surgery?”  And your answer was?

A. “No” sir.

Q. That was a lie as well, was it not?

A. Yes, sir.
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Q. Now, would you response as to shy that
happened and why you answered that way be the
same as what you gave me while ago?  In other
works, you were drawing unemployment and you
wanted a job.  Right?

A. Yes, sir.

Q. And you felt it was all right to lie on the
questionnaire?

A. I answered the way I did to get an
opportunity for an interview, sir.”

The respondents called Randy Buckley as a witness.  Mr.

Buckley was a lead technician for the respondents at the time of

the claimant’s employment with the respondents.  Mr. Buckley is now

a manager for the respondent.  Mr. Buckley gave the following

testimony regarding the claimant:

“Q. Did you ever hear him complain again about
his back?

A. Oh, yes.

Q. How often?

A. Many times.  Many, many times he’d come in
saying he was hurting.  There was times -
actually told me one day he came in that he
had spent his whole day off crawling around
his house on the ground because he couldn’t
walk and he couldn’t get up.

Q. Do you remember about when that would have
been?

A. I can’t specifically give a date, no.

Q. Do you know whether he specifically
mentioned it was because of his back that he
had done that?

A. Oh, yes.  Yes.

Q. Did Mr. Wiggin seem to hide any problem
with his back from you?
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A. Hide?  He sometimes ask for other people to
help him lift tires or something on a vehicle
but when nobody was around he seemed to have
no problem doing it himself.

Q. You mention here in the statement something
about is boat.  Did he ever talk to you about
his boat?

A. Oh, yes.  He always talked about how he had
these pedals on his boat because he’d be
driving his boat through the water, and he’d
lose control of his hands and arms due to his
injury, and so he had pedals so he could stop
his boat.

Q. Now you say here in the statement that he
said he had the pedals because he would lose
control of his arms and legs sue to the past
injuries?

A. Yes.

Q. Is that what he said?

A. Yes, sir.

Q. On more than one occasion?

A. Yes, sir.  He always talked about his boat.

Q. Did he often refer to his problems with his
back?

A. Oh, yes.

Q. And, to your knowledge, they pre-existed
any employment with Firestone?

A. Oh, yes, without any question.

Q. Do you know of any reason he would have to
tell you this stuff?

A. No.  Just normal talk with people around.
I mean we all talk to each other about a lot
of stuff; just like any employee talks to
another.

Q. You said, “He would always complain of his
back hurting and wanted help lifting?
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A. Yes.”

The respondents also introduced deposition testimony of Mr.

Victor Rudsell who is employed by the respondent as a technician.

Mr. Rudsell worked with the claimant during the claimant’s time

with the respondent.  Mr. Rudsell gave the following testimony

regarding the claimant and a statement or report he authored

regarding the claimant at the request of the respondents:

“Q. Now, you said here in your report that
within a week of Mr. Wiggin being there he
told yo he had a bad back?

A. Yes, sir.

Q. Can you elaborate?  What all did he tell
you?

A. He had issues with his back to the point of
if he was driving in his vehicle or in his
boat that if he hit a wake too hard or hit
bumps too hard he could lose feeling in his
upper body and be paralyzed for a certain
period of time.

Q. Now, where did you get that information?

A. Mr. Wiggin, himself.

Q. Did he just tell you that one time?

A. No, sir.

Q. On several occasions?

A. Yes, sir.

Q. Did Mr. Wiggin in the way he moved around,
his body mechanics, his movement, did it
indicate to you in any way when you first met
him that that would cause you to believe he
was suffering any sort of impairment or pain
or anything like that?

A. Yes, sir.  With his back hunched over all
of the time we kind of figured he was in some
back pain or had some back problems.
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Q. Okay. Did he - for lack of a better phrase,
did he shuffle when he walked?  Was there
anything in his gait, the way he walked that
might lead you to believe that he was having
some sort of back difficulty?

A. Just being hunched over all the time.

Q. But he told you right off the bat,
relatively speaking, that he had a bad back?

A. Yes, sir.

Q. Did he indicate what if anything had
happened?

A. He said that he had hurt his back at a
previous workplace.”

The testimony of both Mr. Buckley and Mr. Rudsell is in direct

conflict with the claimant’s allegations that he had no back

difficulties prior to his alleged August 4, 2009, injury.  While

this testimony from both Mr. Buckley and Mr. Rudsell is not in

direct conflict with the deposition testimony of Mr. Ralph and Mr.

Pruitt, I find the testimony of Mr. Buckley and Mr. Rudsell to be

more compelling in that they spent a great deal of time with the

claimant during his employment with the respondent.  It is clear

that Mr. Ralph and Mr. Pruitt did not have the same exposure to the

claimant during this time period.

The respondents called Michael Sanders to testify.  Mr.

Sanders was the manager at the respondent’s place of business in

Rogers, Arkansas.  He was the claimant’s most senior supervisor at

the facility the claimant worked in.  Mr. Sanders gave the

following testimony regarding the claimant’s employment stability

at the time of the alleged injury:
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“Q. Was Mr. Wiggin as of August 4th in danger
of being terminated?

A. He was on thin ice, yes.

Q. Because of his performance?

A. That’s correct.

Q. Did he know that?

A. Yes, sir.

Q. Now you indicated that you discovered
something after Mr. Wiggin left that caused
you a great deal of consternation.  Would you
describe that for me, please?

A. Yes, sir.  We had a customer bring a pickup
truck back in complaining and upset that their
tires were worn out.  Upon the review of the
history of 3,000 miles prior, Mr. Wiggin had
put a set of tires on this vehicle, done a
complete vehicle inspection, and an alignment.
Upon inspection of the vehicle, we found that
one of the lower ball joints was broken; the
other lower ball joint required replacement
and -

Q. Could that have happened in 3,000 miles?

A. No, sir.  And we ended up replacing two
tire, ball joints, alignment; all at no charge
to the customer.

Q. Had Mr. Wiggin been there when that
occurred, coupled with his prior number of
come-backs, what would you have probably done?

A. I probably would have terminated him at
that point.

Q. I mean my understanding is he worked for
you really less than four months; is that
correct?

A. that’s in the correct neighborhood, yes,
sir.

Q. Do you recall about how long before this
alleged incident that Mr. Wiggin was aware
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that he was essentially on this ice with
employment?

A. Well, I would think that he would
understand that with his w4ritten reprimand
that he was given, I believe it was July the
8th.”

The claimant did report his alleged injury on the day on which

it occurred and was sent to see Dr. Carl Haws at Cooper Family

Medicine P.A. in Springdale, Arkansas.  As a result of that visit

Dr. Haws diagnosed the claimant with severe degenerative disc

disease of the lumbosacral spine.  Dr. Haws also noted that the

patient may return to work on August 5, 2009, with the restriction

of no lifting greater than 10 to 15 pounds.  Dr. Haws also

scheduled a follow up appointment for the claimant on August 12,

2009.

On August 12, 2009, the claimant did return to Cooper Clinic.

In the medical records introduced by the claimant a report is found

from that visit on page 5 of Claimant’s Exhibit 1.  The following

is an excerpt from a portion of that report:

“When asked to display strength with flexion
and extension at his knees as well as with
dorsi and planter flexion of the feet and
great toes he shows a significant amount of
bread away weakness.  If he were truly as weak
as he displays I do not feel from a medical
standpoint that he would be able to walk or
even stand, and he is able to walk into the
clinic from his vehicle and return to his
vehicle after being in the clinic without
cane, crutch, brace, wheelchair, etc.”

During this visit, Dr. Haws also scheduled the claimant for an MRI

of his lumbar spine and additionally stated:

“From a medical standpoint I think much of his
display is magnified in regards to pain,
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weakness, etc., however given his history of
previous back injury and surgery, and known
severe degenerative arthritis of the LS spine
he certainly has a possibility for repeat
injury.”

On August 17, 2009, the claimant underwent an MRI of his

lumbar spine which did display a disc herniation at L4-5.

On September 2, 2009, the claimant was seen by Dr. Gannon

Randolph regarding his lower back difficulties.  The following are

two excerpts from the clinic note from that visit:

“...He has an outside MRI scan part of which
demonstrates an L-4-5 disc herniation and
right lateral recess compromising the right L-
5 nerve root.  He also has a mid line
herniation at L-3-4.  In looking at his MRI
though, I’m not very impressed with his disc
herniation.  I think some of this may be due
to residual scar tissue from his previous
surgery.  There is no spondylolisthesis noted.

ASSESSMENT: This is a patient with severe
right leg symptoms consistent with
radiculopathy and I’m relatively underwhelmed
with his MRI scan.  He has some warning signs
as far as pain out of proportion with
palpation of his would and poor effort.”

On November 4, 2009, Dr. Randolph authored a letter to the

claimant’s attorney regarding answers to questions that the

claimant’s attorney posed about the claimant.  The following is an

excerpt from that letter:

“Do I believe with a reasonable degree of
medical certainty that Mr. Wiggin’s medical
condition (i.e., L-4-5 disc herniation), is
either the direct result of his work related
injury of August 4, 2009 or an aggravation of
a pre-existing condition?  My answer to that
is probably in that the patient has told me
that he did not have significant pain prior to
that episode on August 4, 2009.  Whether or
not the disc herniation is actually f5rom that
is hard to tell, but I think his current
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episode of pain is from his work related
accident.  The question for me is whether the
L-4 disc herniation is actually causing the
pain the patient is currently having and that
gets to question number 2...”

Upon review of the evidence before me, I find that the

claimant has failed to met his burden of proving his claim

compensable.  The claimant testified that he did not have any back

difficulties prior to his August 4, 2009, incident.  First, the

claimant’s credibility is very poor and the testimony of other

respondent employees is in direct conflict with the claimant’s

testimony.  I do believe that the claimant had troubles with his

back during his employment with the respondent.  Dr. Randolph

relied heavily on the claimant’s history of no back problems when

he authored the letter of November 4, 2009.  While he did not

definitively say that the August 4, 2009, injury caused or

aggravated the claimant’s current difficulties, instead he said

probably due to the lack of significant pain prior to August 4,

2009.  Given that, I believe the claimant did have pain before the

August 4, 2009, incident.  This lends little help to the claimant’s

burden.  It seems in reviewing the claimant’s medical evidence that

the claimant’s current difficulties are more readily explained by

pre-existing problems rather than the alleged injury of August 4,

2009.

The claimant also had motivation to be deceitful about the

incident in that through the credible testimony of Mr. Sanders, the

claimant knew that his employment with the respondent was in great

jeopardy.  The claimant was dishonest in an effort to obtain the
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employment and I see no reason that he would not again be dishonest

in an effort to continue some sort of benefit from his employment

with the respondent.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on December 9, 2009, and contained in

a pre-hearing order filed December 10, 2009, are hereby accepted as

fact.

2. The respondents have failed to prove the Shippers’ defense.

3. The claimant has proven by a preponderance of the evidence

the existence of objective medical findings regarding his lower

back difficulties.

4. The claimant has failed to prove by a preponderance of the

evidence that he suffered a compensable injury on August 4, 2009,

while employed by the respondent.
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ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


