
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. C514132

ROBERT WIDENER CLAIMANT

TODAY’S KIDS, INC.                               NO. 1 RESPONDENT

CNA INSURANCE CO.                                NO. 1 RESPONDENT
CARRIER

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND    NO. 2 RESPONDENT

OPINION FILED APRIL 6, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents No. 1 represented by MICHAEL WRIGHT, Attorney, Little
Rock, Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On January 7, 2010, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on August 5, 2009, and a pre-hearing order was filed on

August 6, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On March 6, 1975, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to his right

lower extremity on March 6, 1975, and the claimant had a herniated

disc as a compensable consequence of his compensable injury.

4. The claimant is entitled to a weekly compensation rate of

$66.50 for both temporary total disability and permanent partial

disability.

5. The claimant reached maximum medical improvement on

February 10, 2009.

By agreement of the parties the issues to litigate are limited

to the following:

1. Permanent total disability and, in the alternative, wage

loss.

2. Fund liability.

3. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that he has a 7%
permanent impairment to the body as a whole
pursuant to the Forth Edition to the AMA
Guides to Evaluation of Permanent Impairment
and that he is permanently and totally
disabled.  The Claimant contends that if he is
not determined permanently and totally
disabled, he is entitled to wage loss greatly
in excess of his permanent impairment.

The Claimant contends that his attorney is
entitled to an appropriate attorney’s fee on
any permanent disability benefits not
previously paid.”

Respondents No. 1's contentions are:
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“Claimant has been paid all benefits due to
him.”

Respondent No. 2's contentions are:

“If the claimant is found to be permanently
and totally disabled, the Trust Fund stands
ready to commence weekly benefits in
compliance with A.C.A. §11-9-502.  Therefore
the Trust Fund has not controverted the
claimant’s entitlement to benefits.

The Death and Permanent Total Disability Trust
Fund will state its remaining contentions upon
completion of discovery.”

The claimant, in this matter, is a fifty-eight-year-old male

who sustained compensable injuries to his right lower extremity on

March 6, 1975, and the claimant had a herniated disc as a

compensable consequence of his compensable injury.  The claimant

has requested that the Commission determine whether he is

permanently and totally disabled as a result of his compensable

injuries.  Alternatively, the claimant argues his entitlement to

wage loss in this matter.

As a result of the claimant’s compensable disc herniation at

L5-S1, the claimant was scheduled for a transforaminal lumbar

interbody fusion in 2008.  However, the claimant had two heart

attacks prior to his scheduled surgery being performed.  The

following is a progress note from the claimant’s visit with Dr.

Arthur Johnson on August 7, 2008:

“HISTORY OF PRESENT ILLNESS: The patient is
seen in follows up for a small central disk
herniation at L5-S1 and was scheduled for a
transforaminal lumbar interbody fusion.
However, in the meantime, the patient has had
two heart attacks and has had two separate
stents placed, as well.  He still states that
he has had some problems with shortness of
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breath and does not feel like he is completely
recovered from the heart attack, etc.  At this
point, he complains of his pain being
approximately a 7 on a VAS scale.  The pain
wakes him up at night.

PHYSICAL EXAMINATION: On his physical
examination, his strength is 5/5.  He has a
negative straight leg lift and no paraspinous
muscle tenderness.

IMPRESSION: Small central disk herniation at
L5-S1 with back pain and bilateral leg and
pain in the knees bilaterally.

PLAN: The patient will be returning to visit
his Veteran’s Administration doctor for a
follow up, as he has not had any since his
stents were placed, and we will see him back
in the clinic here in six months and will
start him on Lyrica 75 mg, increasing to 300
mg three times a day, and Lortab 7.5 mg.  Once
his heart issues are resolved, we may consider
surgical intervention at that time with a
transforaminal lumbar interbody fusion at L5-
S1.”

The claimant again saw Dr. Johnson on February 10, 2009.  The

following is found in a progress note from that visit:

“HISTORY OF PRESENT ILLNESS: The patient is
seen in followup for central disk herniation
at L5-S1.  The patient has had in the meantime
heart attack and has had couple of stents
placed.  He is still having problems with pain
in his back, but not nearly as much as he was
before.  He is still having to take some pain
medications on occasions.

PLAN: At this time, we will have him continue
on the conservative non-operative
intervention.  We will give him prescription
for Avinza 30 mg and in terms of work, the
patient will only be able to perform only
sedentary activities.  He also has a shortness
of breath from his stent in his heart and can
only get short of breath whenever he tires to
do anything.  Therefore, his activity now is
severely restricted.  We will see him back in
the clinic from neurosurgery standpoint on a
p.r.n. basis.”
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On that same day, Dr. Johnson also completed a note regarding

the claimant’s ability to work.  The note is found at Claimant’s

Exhibit 1, Page 6, and in part states, “Sedentary activities-

Permanent.”

On October 2, 2009, Dr. Johnson authored a letter to the

claimant’s attorney regarding his opinion about the claimant’s

disability rating as follows:

“The above captioned patient has been under my
care.  The patient has now reached his maximum
medical improvement.  He is given a permanent
impairment disability rating according the AMA
guidelines of seven percent (7%) to the body
as a whole.  This is within a reasonable
degree of medical certainty.”

To prove that he is totally and permanently disabled, the

claimant must be injured to the extent that he can only perform

services that are so limited in quality, dependability, or quantity

that a reasonable stable market for then does not exist.

The claimant’s employment with the respondent ended when the

respondent’s plant was shut down.  While employed with the

respondent, the claimant performed services as a tool and die

maker.  In testimony he explained the job as follows, “Actually we

built tools which molds, dies (sic) and blow molding, and tooling,

stuff like that...”

After the plant shut down, the claimant went to work for

Foster Enterprises in Caulksville, Arkansas.  In that job he was

running lays, mills, and grinders.  The claimant described Foster

Enterprise as a job shop and stated, “...A job shop you do whatever

comes in whether its turn the shafts or turn anything.”
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The claimant also had the following exchange on direct

examination regarding his physical ability to work:

“Q. Now did you finally end up quitting the
Foster job?

A. I had to.

Q. Why did you have to?

A. Cause I couldn’t do it.  I couldn’t tighten
or most of the time I run a lay and that’s
tightening the chuck is part of it.  And
production work like that they’re having to
tighten it every, say five minutes.  And I
couldn’t put the pressure.

Q. So how long did you - were you able to do
that job before you couldn’t do it anymore?

A. Close to three years.

Q. If the Wolverine Toy job would of still
been in existence, would you have been able to
continue to do that job from a physical
standpoint?

A. I think so, sir.”

The claimant also gave conflicting testimony about being able

to lift certain weights; however, given his testimony as a whole,

I do believe that he would have been able to continue his job

duties with the respondent had the plant remained open.

Even given the claimant’s limit to sedentary activities by Dr.

Johnson and his 7 percent rating to the body as a whole, I find

that he could find some form of employment given his vast

experience in tool and die making.  The claimant did seem to be a

likable person who could meet the public and was able to articulate

his answer to questions well.
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The claimant is not permanently and totally disabled but his

ability to earn wages has been affected.  His work history is that

of skill and manual labor.  He has been required throughout his

life to work with heavy tool and objects.  He can no longer perform

these types of tasks.  However, he also relied heavily on the

skills he possesses to make tools and dies as a machinist.

The claimant does have a GED and a long work history with the

respondent.  At the time of the hearing in this matter he was

fifty-five years of age.  His willingness to work is evident

through his history of work with the respondent and his continued

pursuit of employment after they shut down their plant.  I

certainly think the claimant has a willingness to work.

The claimant’s pool of available jobs is certainly much

smaller due to his compensable injury and its effects.  The

claimant can no longer perform the manual labor he was once able to

perform.  He is left with only the ability to lift relatively light

objects and his skill set grounded in tool and die making.

After consideration of all the evidence including age,

education, and work experience, I find that the claimant’s

employment opportunities have been substantially reduced by the

physical limitations caused by the claimant’s compensable injury.

In my opinion, this loss of wage earning capacity would entitle the

claimant to an amount of wage loss that would be equal to a whole

body impairment rating of 63 percent.  This amount is over and

above any consideration of anatomical impairment.
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From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 5, 2009, and contained in a

pre-hearing order filed August 6, 2009, are hereby accepted as

fact.

2. The claimant failed to prove by a preponderance of the

evidence that he is permanently and totally disabled.

3. The claimant has proven that he has suffered a loss in wage

earning capacity as a result of his compensable injury in an amount

equal to 63 percent impairment to the body as a whole.

4. The issue of Death and Permanent Total Disability Trust

Fund liability if moot.

5. The claimant’s attorney is entitled to an attorney’s fee in

an amount commiserate with the benefits given herein and the

Arkansas Workers’ Compensation Act.

ORDER

The claimant has met his burden and shall receive wage loss

from Respondent No. 1 in the amount of 63 percent to the body as a

whole.
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Respondents No. 1 shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by

Respondents No. 1 in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


