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STATEMENT OF THE CASE

A hearing was held on the Respondents’ Motion to Dismiss on

January 26, 2010, in Fort Smith, Arkansas.  Notice of the

Respondents’ Motion in this scheduled hearing was provided to the

claimant certified mail return receipt requested, as required by

law. The U. S. Post Office returned this notice to the Commission

and indicated that delivery had been attempted but that the

correspondence had gone unclaimed and was unforwardable.

The respondents appeared through counsel. The claimant did not

appear, either in person or through counsel.

A copy of the Respondents’ Motion to Dismiss was made

Commission’s Exhibit No. 1 to the hearing.  The remainder of the

Commission’s entire file was made Commission’s Exhibit No. 2 to the

hearing and was incorporated by reference in the transcript of the

January 26, 2010 proceeding.  
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 DISCUSSION

The record reveals that the claim was initially filed on

behalf of the claimant by Eric Soller.  This claim was filed on

March 11, 2009.  In an accompanying letter, dated March 5, 2009,

Mr. Soller advised that his law firm was representing the claimant

in this matter.  No request for a hearing was made at the time of

the initial filing of the claim. The claim itself purported to be

an initial claim for benefits, in the form of temporary total

disability benefits, permanent partial disability benefits, medical

expenses, rehabilitation benefits, and attorney’s fees. This

initial claim alleged a date of accident or injury of February 5,

2009, and contended that the claimant had sustained injuries to his

back, hip, and knee, when he was “struck by a barrel” on that date.

On May 5, 2009, Mr. Soller made a formal request for a hearing

and completed a pre-hearing questionnaire.  These documents were

filed with the Commission on May 8, 2009.  As a result of this

request, a pre-hearing conference was scheduled for June 9, 2009.

The respondents subsequently filed a pre-hearing

questionnaire, in which they denied that the claimant had sustained

any compensable injury while in the respondents’ employ.  The claim

was controverted in its entirety.  

The pre-hearing conference was held by telephone was June 9,

2009. On that same date, a pre-hearing order was entered.  This

pre-hearing order set the claim for hearing on the issues of

compensability and the claimant’s entitlement to medical services,

temporary total disability benefits from February 6, 2009 through
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a date yet to be determined, and appropriate attorney’s fees.  This

hearing was scheduled for August 11, 2009.

By agreement of counsel, the scheduled hearing was

subsequently cancelled and no new hearing date was set. The

claimant was advised by mail of this action.

 On or about September 24, 2009, a Motion to be relieved as

attorney of record for the claimant was filed by Craig Cook, a

member of the law firm where Mr. Soller had been employed. Notice

of this Motion was given the claimant, by mail, at the direction of

Mr. Cook. This Motion was granted by an Order dated October 12,

2009. A copy of this Order was sent to the claimant by certified

mail return receipt requested by this Commission. A review of the

Commission’s file fails to show that this copy of the Order was

returned by the U. S. Post Office as unclaimed or undelivered.  

       Since that time, no action has been taken by the claimant,

either in person or by designated representative, to pursue his

claim.  In fact, the claimant has made no attempt to contact this

Commission in any manner, either in person or through a designated

representative, at any time after the cancellation of the

previously scheduled hearing or following the Order permitting Mr.

Cook’s law firm to withdraw from representation of the claimant. 

After consideration of the Respondents’ Motion, and in light

of the evidence of record, I find that the Respondents’ Motion is

well taken and should be granted. The only logical conclusion that

can be inferred from the claimant’s inaction, is that he no longer

wishes to pursue his claim at the present time.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. An initial claim for benefits was filed with

the Commission on March 11, 2009. 

3.  The respondents have filed a Motion to

Dismiss, based upon the claimant’s failure to

diligently prosecute his claim. The current

record supports the Respondents’ Motion.

ORDER

Under the authority of Commission Rule 099.13, this claim

should be and hereby is dismissed for lack of diligent prosecution

by the claimant. This dismissal is without prejudice to refiling

within the time period allotted by Ark. Code Ann. §11-9-702(a).

IT IS SO ORDERED.   

                                                                 
                        MICHAEL L. ELLIG
                         ADMINISTRATIVE LAW JUDGE
                                         


