
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F812402

JUDY E. WHATLEY, EMPLOYEE CLAIMANT

WAL-MART ASSOCIATES, INC.,
SELF-INSURED EMPLOYER RESPONDENT

CLAIMS MANAGEMENT, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER OF DISMISSAL WITHOUT PREJUDICE
FILED JANUARY 27, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The unrepresented claimant failed to appear.

The respondent was represented by HONORABLE ANDREW IVEY,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter comes on for consideration of the

respondent’s Motion to Dismiss For Want Of Prosecution filed

pursuant to Commission Rule 099.13.  A hearing was conducted

in this matter on November 12, 2009, in El Dorado, Arkansas. 

The respondent was represented by Attorney Andrew Ivey.  The

claimant did not appear at the hearing.  The record consists

of the transcript of the November 12, 2009, hearing and the

exhibits contained therein. 

1. Reasonable Notice To All Parties

Commission Rule 099.13 provides in part:

Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosection, the Commission may, upon
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reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

In the present case, I find that all parties had

reasonable notice of the pending motion to dismiss.  Andrew

Ivey appeared at the hearing on behalf of the respondent. 

Although Ms. Whatley did not appear at the hearing, I note

that the respondent’s September 14, 2009, motion to dismiss

contains a certificate of service to Ms. Whatley.  I also

sent Ms. Whatley notice of the hearing to be conducted on

November 12, 2009, and Ms. Whatley called my office on

November 5, 2009, and advised my assistant that she did not

plan to appear at the upcoming hearing.

2.  Motion To Dismiss

The documentary evidence in the hearing record

indicates that Ms. Whatley filed a claim for benefits with

the Arkansas Workers’ Compensation Commission on or about

December 18, 2008, alleging that she sustained a compensable

injury on or about October 1, 2006.  The respondent’s

attorney, Susan Fowler, on January 9, 2009, mailed to Ms.

Whatley an eleven page list of thirty-eight interrogatories

and requests for production.  When Ms. Whatley did not send

answers, Ms. Fowler applied for and received from this

administrative law judge an order (1) directing the
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respondents to prepare and send to the pro se claimant on or

before August 1, 2009, an abbreviated set of questions in

plain language, and (2) directing the claimant to send

answers back to Ms. Fowler on or before September 1, 2009.

Ms. Fowler mailed amended interrogatories and requests

for production on July 20, 2009.  When Ms. Whatley did not

timely file any answers or objections, Ms. Fowler filed her

Motion To Dismiss For Want Of Prosecution presently under

consideration.

On the record before me, I have no indication that Ms.

Whatley ever answered or filed objections to Ms. Fowler’s

amended discovery, as directed in my order filed July 13,

2009.  Ms. Whatley has also not responded to, or filed any

objection to, the Motion To Dismiss that Ms. Fowler served

by mail on September 14, 2009.  Ms. Whatley did not appear

at the hearing, and therefore obviously did not present any

evidence that she has pursued her claim in any manner

consistent with my order filed on July 13, 2009.

After considering the respondent’s motion and the

claimant’s lack of response thereto, I find that the

respondent’s Motion To Dismiss should be, and hereby is,

granted.  The dismissal shall be without prejudice to

refiling within the appropriate limitations period.
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IT IS SO ORDERED.    

MARK CHURCHWELL


