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STATEMENT OF THE CASE

On February 24, 2010, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on September 28, 2009.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed on or about October 11, 2007,

when Claimant sustained an injury to his low back that Respondents have

accepted as compensable.

3. Claimant’s average weekly wage was $360.00, which entitled him to a

temporary total disability rate of $240.00 and a permanent partial disability

rate of $180.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following four issues were litigated:

1. Whether Claimant is entitled to additional medical treatment.

2. Whether Claimant is entitled to temporary total disability benefits.

3. Whether Claimant is entitled to temporary partial disability benefits.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues were reserved.

Contentions

The contentions of the parties read as follows:

Claimant:

1. Claimant contends that he was lifting a couch with a hide-a-bed and when

he lifted it up it pulled muscles and bulged disks in his back.

Respondents:

1. Respondents contend that appropriate benefits have been paid as a result

of claimant’s low back injury.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional medical treatment.

4. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional temporary total disability benefits.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to temporary partial disability benefits.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.
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In addition to the prehearing order discussed above, the only other exhibit admitted

into evidence in this case was Respondents’ Exhibit 1, a compilation of Claimant’s medical

records, consisting of one index page and 14 numbered pages thereafter.

Testimony

Dustin Weatherford.  Claimant testified that he suffered a work-related injury in

October 2007.  He described the incident as follows:

I was cleaning a carpet.  I was putting Styrofoam blocks under the corner of
a couch.  When I went to stand up, I had a piercing pain in my back and
couldn’t hardly [sic] walk.  I could hardly get up . . . I, I drove back to the
shop and I called my boss on my way back to the shop.  And he had to
basically carry me in the shop.  I told him I’d hurt my back moving this couch.
And when I got there, we filled out the paperwork and everything and my
wife came and got me and took me to the doctor.

Dr. George Lawrence at first prescribed medication to treat what was believed to be a

sprained muscle.  When Claimant did not improve, he returned to Lawrence and was

referred to physical therapy.  He was unable to undergo therapy, however, because he

was experiencing constant muscle spasms and pain.  Claimant underwent an MRI.  It was

discovered that he had a disc protrusion.  He was referred to a specialist, Dr. Annette

Meador.  There, he underwent a nerve burning procedure.  Claimant experienced

temporary relief from this, but the pain returned.  It is his desire to see a therapist at

Respondents’ expense in order to obtain additional treatment.

As for his current condition, Claimant stated:

Well, I get out of bed and I manage to get the kids to school.  And then, I
piddle around the house and then manage to get the kids back home from
school.  That’s about, about it.  I can’t even lift, hardly lift my daughter.
She’s three years old.  It’s frustrating.
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With respect to his request for temporary total disability benefits, Claimant testified

that he returned to work for approximately one year.  During that period, he was able to

perform the duties of his job “[f]or the most part.”  But he continued to experience problems

with his back.  He suffered no new injuries during that time.  It was after one year had

elapsed that Claimant returned to Dr. Lawrence and underwent an MRI.  He was paid

some additional temporary total disability benefits.  After the nerve burning took place, he

received a release without restrictions.  Claimant testified that he attempted to return to

work at this point.  When asked why he did not return, he responded:

Well, everything that’s been done to my back is temporary.  And it still hurt,
but it wasn’t as bad.  And the job is labor intensive, and he, me and him
came to a mutual agreement that it wasn’t a good idea for me to go back to
carpet cleaning, ‘cause it was too, be too much on my back and I’d be right
back in the same situation.

Despite his unambiguous statement that his not returning to Respondent Farrisclean, Inc.

(hereinafter “Farrisclean”) was by “mutual agreement,” Claimant maintained that his

employer would not give him his job back, and that he did not resign from his position

there.  After leaving Farrisclean, Claimant unsuccessfully looked for work at stores for a

short time.  But his testimony was that he has not physically been able to work since.  He

applied for unemployment benefits, but was denied because of his back injury.

When questioned by Respondents, Claimant testified that the date of his injury was

October 11, 2007.  He is six feet tall and weighs 130 pounds.  Claimant has also treated

with Dr. Brent Sprinkle and Dr. George Lawrence.  Dr. Meador administered two facet

injections.  Claimant reported to Dr. Sprinkle that he had 80 percent (80%) improvement.

He last saw Sprinkle on April 7, 2009.  At that point, Sprinkle did not recommend any
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additional treatment, but released him to full duty with no restrictions.  He was assigned

a zero percent (0%) impairment rating.  Claimant has not seen any physician since then.

It was at that point that Claimant spoke with David Farris.  He explained that he was

still having pain and that he could not go back to doing the type of work that he had done

previously.  Farris accepted that.  Claimant applied for unemployment benefits, but was

denied on the basis that he had resigned from his job at Farrisclean.  He looked for work

for a couple of months in the spring and summer of 2008.  But he has not sought

employment since then.  Before cleaning carpets, Claimant worked as a stocker in a

grocery store and in grounds maintenance.  He is a high school graduate and has taken,

but not completed, courses in electronics and small engine repair.

Claimant drew temporary total disability benefits to the point of release by Dr.

Sprinkle.  Respondents paid for his treatment up to that point as well.  No medical bills are

outstanding.  Claimant has replied for Social Security disability benefits, but his claim was

denied.

In follow-up questioning by his attorney, Claimant stated that he would have

returned to work at Farrisclean had he been allowed to do so.  The information that was

supplied to make the determination regarding his unemployment benefits did not come

from him.

When questioned further by Respondents, Claimant stated that his unemployment

benefits were denied because there was a determination that he did not make reasonable

effort to preserve his job rights prior to leaving because it would have been futile to do so.
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Under questioning from me, Claimant testified that he last worked at Farrisclean in

October 2008.  When I asked him about what occurred following his release by Dr.

Sprinkle, the following exchange took place:

Q.  All right.  Now, you said at one point, and I’ll review your testimony, you
said the decision not to go back was mutual.  Okay.  When was it mutual that
you weren’t supposed, you weren’t going to go back?

A.  It was right after Doctor Sprinkle had released me fully and I had went to
talk to him to try to get my job back.

Q.  Okay.

A.  And then, he was, and it, we discussed it.

Q.  Now just understand, mutual, to me, means that both of you agreed that
you shouldn’t come back to work.  Is that the way that you’d characterize it?

A.  That’s the way I took it, yes.

His temporary total disability benefits ceased upon his release by Dr. Sprinkle in April

2009.

Under further questioning from his attorney, Claimant stated that he asked for his

job back, but was refused.  He wanted a job that was less labor-intensive, but one was not

available.  But he would have taken any job offered.

In follow-up questioning from Respondents, Claimant confirmed that he wanted

lighter duty work, despite the fact that he had been given a full release by Dr. Sprinkle.

He informed Farris that he could not go back to his previous duties full-time.

Respondents did not call any witnesses.

Exhibit
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The medical records of Claimant that were introduced at the hearing, and which are

contained in Respondents’ Exhibit 1, reflect the following:

On October 11, 2007, Claimant presented to Dr. Lawrence with “tremendous” right

lower back pain.  He reported that the pain began when he was bent over and lifting the

edge of a couch to place a styrofoam bumper underneath it in order to clean the carpet.

He was assessed as having a lumber strain and was prescribed, inter alia, Flexeril.

Claimant returned and saw Dr. Gregory Elders on October 15, 2007.  He reported feeling

better.  Dr. Gregory gave him a ten-pound lifting restriction, along with no prolonged

stooping or standing, and instructed him in home exercises.  Claimant told Dr. Lawrence

on October 29, 2007 that he was doing much better.  He added that while he still had a

small amount of tenderness in his right lower back, he could still do what he has done

before.  Lawrence released him to return to work, and instructed him to protect his back.

Over ten months later, on September 8, 2008, Claimant saw Dr. James Clarke and

reported having pain for the previous two months.  An MRI showed a disc protrusion at L5-

S1.  Clarke gave Claimant an epidural steroid injection.

Claimant saw Dr. Sprinkle on September 29, 2008 and reported that the injection

had helped him 50 percent (50%).  Regardless, he stated that his pain can be severe at

times, and is made worse with standing, walking, lifting, twisting, bending, squatting, using

stairs, and sneezing.  Claimant reported undergoing therapy.  Sprinkle stated that the MRI

showed a central protrusion at L5-S1 without any definitive nerve root impingement.  X-

rays showed narrowing at this level.  The doctor recommended a nerve root block, and

imposed a 20-pound lifting restriction.  On November 10, 2008, Claimant underwent a
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trigger point injection, and reported feeling better.  Dr. Sprinkle permitted him to return to

work with a 25-pound lifting restriction.  Claimant on December 8, 2008 reported that the

injection helped about 30 percent (30%) for only a couple of days, while the epidural

helped 15 percent (15%).  His lifting restriction was increased to 30 pounds.

Claimant saw Dr. Meador on February 17, 2009.  She performed medial branch

blocks, and thereafter Claimant reported that his pain decreased from 8/10 to 4/10.  She

recommended that the procedure be repeated, and then if improvement is again shown,

that a radiofrequency facet neurotomy take place.

Dr. Sprinkle saw Claimant again on April 7, 2009.  Claimant reported that the facet

injections and radiofrequency ablation helped; his pain was reduced by about 80 percent

(80%).  Sprinkle wrote that he did not believe that the disc protrusion was the pain

generator.  Instead, he thought that it was facetogenic, that the facet changes were pre-

existing, and that the work-related injury aggravated those changes.  Sprinkle found

Claimant to be at maximum medical improvement, that he had zero percent (0%)

impairment, and that he could return to work at full duty.

ADJUDICATION

A. Whether Claimant is entitled to additional medical treatment.

Claimant has asserted that he is entitled to additional medical treatment.

Respondents have taken the position that they have provided appropriate benefits in this

case.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in
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connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The preponderance standard means

the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373,

___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947).  What constitutes reasonable and necessary medical treatment is a question of

fact for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45

S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

“Medical treatments which are required so as to stabilize or maintain an injured worker are

the responsibility of the employer.”  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

Claimant testified that he still suffers from back pain and has trouble lifting things.

While he was the sole witness at the hearing, a claimant’s testimony is never considered

uncontroverted.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The

determination of a witness’ credibility and how much weight to accord to that person’s

testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App.

309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting evidence and

determine the true facts.  Id.  In so doing, the Commission is not required to believe the
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testimony of the claimant or any other witness, but may accept and translate into findings

of fact only those portions of the testimony that it deems worthy of belief.  Id.

During his last visit with Dr. Sprinkle, on April 7, 2009, Claimant reported that the

facet injections and radiofrequency ablation procedures helped reduce his pain by

approximately 80 percent (80%).  The doctor wrote that he did not believe that the disc

protrusion was the source of the pain.  Rather, he was of the opinion that it was

facetogenic, that the facet changes were pre-existing, and that the October 2007 injury

aggravated those changes.  Dr. Sprinkle declared Claimant to be at maximum medical

improvement, with zero percent (0%) impairment.  He released Claimant to return to work

at full duty.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of the evidence, I credit

Dr. Sprinkle’s findings.  This was the last doctor visit he has had, and no physician has

contracted Sprinkle’s opinion.  Claimant has not shown that his alleged need for additional

treatment is causally related to his compensable injury.  He has not proven his entitlement

to the treatment by a preponderance of the evidence.

B Whether Claimant is entitled to temporary total or temporary partial disability

benefits.

The evidence before me shows that temporary total disability benefits were paid to

Claimant until the date of Dr. Sprinkle’s release:  April 7, 2009.  Claimant is seeking these
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benefits for an additional period, or in the alternative temporary partial disability benefits.

Respondents have countered that all appropriate benefits have been paid.

Claimant’s compensable October 11, 2007 back injury is unscheduled.  See Ark.

Code Ann. § 11-9-521 (Repl. 2002).  An employee who suffers a compensable

unscheduled injury is entitled to temporary total disability compensation for that period

within the healing period in which he has suffered a total incapacity to earn wages.  Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition causing the disability has become

stable and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must

demonstrate that the disability lasted more than seven days.  Ark. Code Ann. § 11-9-

501(a)(1) (Repl. 2002).  A claimant who has been released to light duty work but has not

returned to work may be entitled to temporary total disability benefits where insufficient

evidence exists that the claimant has the capacity to earn the same or any part of the

wages he was receiving at the time of the injury.  Ark. State Hwy. & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981); Sanyo Mfg. Corp. v. Leisure, 12 Ark.

App. 274, 675 S.W.2d 841 (1984).

On the other hand, temporary partial disability is the period within the claimant’s

healing period in which he suffers only a decrease in the capacity to earn the wages he

was receiving at the time of the injury.  Palazzolo v. Nelms Chevrolet, 46 Ark. App. 130,

877 S.W.2d 938 (1994).
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As discussed above, I credit Dr. Sprinkle’s finding that Claimant reached the end

of his healing period on April 7, 2009.  Hence, his claim for additional temporary total

disability benefits, or temporary partial disability benefits, must fail at the outset.

Even if this were not the case, I note that Claimant testified that the decision for him

to leave Farrisclean was by “mutual agreement.”  Thereafter, he attempted to collect

unemployment benefits, and sought employment elsewhere.  He was release with a zero

percent (0%) impairment rating, and without any restrictions.  For these reasons, I do not

find that he has shown that he suffered a total incapacity to earn wages, or that he even

had a decrease of such capacity.  Consequently, Claimant has not proven his entitlement

to additional temporary total disability benefits, or temporary partial disability benefits, by

a preponderance of the evidence.

C. Whether Claimant is entitled to a controverted attorney’s fee.

Claimant has failed to prove his entitlement to further indemnity benefits under this

claim.  Thus, he has not proven his entitlement to a controverted attorney’s fee under Ark.

Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, this claim is

hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


