
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F905402
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Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by RANDY MURPHY, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On May 20, 2010, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on February 10, 2010, and a pre-hearing order was filed

on February 11, 2010.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained compensable injuries to her right

shoulder and right knee on or about May 8, 2009.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Additional medical treatment for the claimant’s shoulder.

2. Temporary total disability from May 9, 2009, to a date to

be determined.

3. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that in addition to
sustaining injury to her right shoulder when
she fell she also sustained injury to her
right knee.  The Claimant contends that she is
entitled to temporary disability benefits from
May 9, 2009 until a date yet to be determined
other than for the one day that she worked on
May 11, 2009.  The Claimant contends that her
attorney is entitled to an appropriate
attorney’s fee.”

Respondents’ contentions are:

“Respondents contend that appropriate benefits
are being paid as a result of claimant’s right
shoulder injury.  Respondents contend that
claimant’s right knee injury is not related to
the May 9, 2009, incident.”

At the time of the hearing, the claimant in this matter was a

fifty-eight-year-old female who was employed by the respondent as

a respiratory therapist.  The claimant suffered an admittedly

compensable injury to her right shoulder and right knee on May 8,

2009.  This compensable injury was a result of a fall sustained by

the claimant while exiting a patient’s room.

The claimant has asked the Commission to consider additional

medical treatment for her compensable right shoulder injury along

with temporary total disability benefits from May 9, 2009, to a
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date yet to be determined.  We will first consider the claimant’s

request for additional medical treatment.

On May 9, 2009, the claimant reported to the St. Edward Mercy

Medical Center’s emergency room with complaints of right shoulder

and head pain.  She was eventually sent to see Dr. Terry Clark of

Cooper Clinic, P.A. on June 1, 2009.  A report from that visit

gives the following history of present illness:

“A 57-year-old works as a respiratory
therapist who slipped on a wet floor in the
patient’s room and fell.  She struck her right
shoulder on the footboard of the bed and
struck her knee on the floor.  She complains
of continued pain in both areas.”

At that time Dr. Clark ordered an MRI of the claimant’s right

shoulder and knee and placed her on work restrictions to include:

“No lifting over twenty pounds, alternate sit,
stand and walk as tolerated, limited use of
the right shoulder, no squatting or kneeling,
no overhead work.”

On June 5, 2009, the claimant received an MRI on her right

shoulder.  A report from that MRI states, in part:

“Impression
1. Moderately severe acromioclavicular
arthrosis.
2. A small focal perforation of the
infraspinatus suspected at its insertion.
Mild thickening/tendinopathy of the
paraspinatus without evidence of any full
thickness of these supraspinatus.”

On June 10, 2009, Dr. James Bebout approved the following work

restrictions for the claimant: No lifting over twenty pounds and

limited use of affected area and no squatting or kneeling.  On June

24, 2009, the claimant was taken off work until her appointment

which was scheduled in three weeks by a physician at Cooper Clinic.
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On September 3, 2009, the claimant was seen by Dr. Bebout at

Cooper Clinic.  A record from that visit states:

“...follows up for her right shoulder and knee
trouble from a fall at work on 5/9/2009.  She
is complaining a lot of pain still in both
areas depending on her activity level.  The
more she does, the more it hurts and swells.”

At that time, Dr. Bebout ordered a refill of the claimant’s

medication and discussed with her the possibility of cortisone

injections in both her right shoulder and right knee and scheduled

a follow up visit in two weeks.  

On September 17, 2009, the claimant was again seen by Dr.

Bebout.  The following is a portion from the medical record of that

visit:

“...follows up for her right shoulder chronic
bursitis/tendinitis with some osteoarthritis
of the acromioclavicular joint and a possible
small tear of rotator cuff.”

The report indicates that the claimant feels like she is doing

better although she still has some pain.  This record also

indicates that Dr. Bebout will see the claimant back on a p.r.n.

basis if she has more difficulty in the future.

On October 27, 2009, the claimant was again seen by Dr.

Bebout.  The following is a portion of that medical record:

“...follows up in the office for right
shoulder trouble.  About three weeks ago she
had increasing pain and stiffness in her right
shoulder.  It is kind of limbered up a little
bit, but is not as good as it was before this
started.”

At that time, Dr. Bebout ordered an EMG nerve conduction study.
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On January 20, 2010, the claimant was again seen by Dr.

Bebout.  The following is an excerpt from the medical report of

that visit:

“...follow up in the office with right
shoulder pain and stiffness.  She was not able
to get the EMG/nerve conduction study of the
upper extremity.  It was denied by the
company.  She is not really having any
significant carpal tunnel symptoms at this
point and time anyway, but she complains a lot
of pain and stiffness with this right
shoulder.”

ASSESSMENT: I think we are dealing primarily
with a rotator cuff syndrome with bursitis and
tendinitis causing a frozen shoulder.  She
does have degenerative disease of the AC
joint.  There is a possible rotator cuff tear
on her old MRI.”

During that visit Dr. Bebout also placed an injection in the

claimant’s right shoulder and ordered a reevaluation in three

weeks.

On February 11, 2010, the claimant was again seen by Dr.

Bebout.  An excerpt from that report states:

“...follows up with chronic right shoulder
pain.  We gave her a cortisone injection in
the bursa of her right shoulder last visit,
January 20th.  This gave her good relief but
just for a short period of time only.  She has
been through a physical therapy program a
couple of times.  She has been having pain now
going on a year since last May 4th.  She is not
improving with pain and stiffness still
despite therapy and injection.  She had an EMG
and nerve conduction study that was ordered
but she never had it done, apparently her
insurance company or workman’s compensation
would not pay for it.”

“PLAN: We are going to schedule her for right
shoulder Mumford acromioplasty rotator cuff
repair as required, this is to be done as an
outpatient in the next couple of months.  The
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procedure and postop course was discussed with
the patient today in the office and the fact
that she will be in an arm sling for at least
a couple of weeks postop.”

The surgical intervention ordered by the claimant’s authorized

treating physician for her admittedly compensable right shoulder

injury was denied by the respondents.  At the time of the hearing,

the claimant had not undergone Dr. Bebout’s ordered surgical

intervention.

Upon review of all the medical evidence in this matter, I

believe that the course of treatment which includes surgical

intervention ordered by Dr. Bebout is reasonable and necessary

medical treatment for the claimant’s admittedly compensable right

shoulder injury.  As such, the respondents shall bear the burden of

the cost of that medical treatment.

The claimant has also asked the Commission to consider whether

or not she is entitled to temporary total disability benefits from

May 9, 2009, until a date yet to be determined.  It is the

claimant’s burden to prove that she is entitled to these benefits.

In Arkansas State Highway and Transportation Department v

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981), the Court found; 

“Temporary total disability and the healing
period in workers’ compensation cases are not
the same time periods in all cases; temporary
total disability is that period within the
healing period in which the employee suffers a
total incapacity to earn wages under
subdivision (5) and section 11-9-519.”

The claimant sustained the admittedly compensable injury to

her right shoulder.  After the compensable injury, the claimant

sought medical treatment over the course of many months including



7

her initial visit to the emergency room at St. Edward Mercy Medical

Center, her office visits with Dr. Clark, the diagnostic testing

that was performed, and her office visits and physical therapy

ordered through Dr. Bebout which included a cortisone injection and

the recommendation of Dr. Bebout on February 11, 2010, that she

undergo right shoulder surgery.  It could be argued that her

healing period ended on September 17, 2009, when the claimant was

seen by Dr. Bebout.  By relying on the portion of his medical

report that say, “We will see her back on a p.r.n. basis if she has

more difficulty in the future.”  However, in Arkansas State Highway

and Transportation Department v McWilliams, 41 Ark. App. 1, 846

S.W.2d 670 (1993), the Court found;

“The healing period continues until the
employee is as far restored as the permanent
character of his injury will permit, and if
the underlying condition causing the
disability has become stable and nothing
further in the way of treatment will improve
that condition, the healing period has ended;
the persistence of pain may not of itself
prevent a finding that the healing period is
over, provided that the underlying condition
has stabilized.”

In the present case, it is clear that the underlying condition

had not stabilized in that although Dr. Bebout made the statement

regarding the patient returning as needed, it is clear from the

next medical record from Dr. Bebout which is dated October 27,

2009, that the claimant’s condition was not stable and had in fact

worsened since her last visit of September 17, 2009.  Throughout

this period of time the claimant remained in her healing period and

continues to be in her healing period as of the time of this
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hearing.  Dr. Bebout had ordered surgical intervention which I have

found to be reasonable and necessary medical treatment that the

claimant has yet to receive.

The claimant must also prove that she suffered a total

incapacity to earn wages during the time period in which she has

requested the temporary total disability benefits.  The claimant

was first able to see Dr. Terry Clark in this matter on June 1,

2009.  At that time, the claimant was placed on restrictions

including, “no lifting over twenty pounds, alternate sit, stand,

and walk as tolerated, limit use of the right shoulder, no

squatting or kneeling, no overhead work.”  On June 24, 2009, the

claimant was taken off work with by a physician with Cooper Clinic.

The note states, “The claimant cannot return to work due to his/her

injury until after his/her next appointment with me in three

weeks.”  The record from that point forward is silent as to any

further restrictions or as to the claimant’s ability to return to

work.  Given her restrictions that were ordered and her being

placed off work on June 24, 2009, I believe she suffered a total

incapacity to earn wages from May 10, 2009, to a date yet to be

determined.

The claimant in this matter last worked on May 9, 2009, for

the respondent.  This would have been the day following the date of

the claimant’s admittedly compensable injury.  Following the last

day of her employment with the respondent on May 9, 2009, the

claimant was terminated due to her attendance record at work.  Fred

Millican, the claimant’s supervisor, testified at the hearing
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regarding the claimant’s termination.  Part of his testimony on

cross examination by the claimant’s attorney is as follows:

“Q. Mr. Millican, do you know whether Ms.
Warnock was terminated before or after her
job-related injury in May of 2009?

A. After.

Q. Would that, then, necessarily mean that
absences after her injury had to be counted in
order for her to be terminated?

A. Yes, sir, one of them.

Q. And you indicated that suspension was an
option and termination was an option.  Do you
know why St. Edward chose to terminate instead
of suspending?

A. I am not aware if they did -- the eighth
occurrence is the occurrence where it is the
hospital's option to suspend up to two days --
or up to 24 hours.

Q. Well, she hadn't been suspended before she
got hurt, had she?  Is that correct, she had
not been suspended before she got hurt; is
that correct?

A. That is correct.  Not on that occasion.  I
am not sure, quite honestly, if she ever was.
It is their option to suspend them for two
days or to not.  It doesn't mean that the
occurrence didn't happen.  They have the
option to suspend a person.  I done (sic)
believe they did.  It still counts.”

Is seems as though one of the absences that the respondent

used to terminate the claimant was an absence due to her admittedly

compensable injury in this matter.  The respondents did not offer

the claimant any type of employment during this period; however,

the claimant did apply for and began receiving unemployment

benefits.  She testified that she did attempt to find work during

a portion of the time period on which she was receiving
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unemployment benefits.  I find that the claimant is entitled to

temporary total disability benefits from May 10, 2009, until a date

yet to be determined.  However, the respondents are entitled to a

credit for the unemployment benefits that the claimant received

during that time period.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on February 10, 2010, and contained in

a pre-hearing order filed February 11, 2010, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that the additional medical treatment Dr. Bebout has recommended

for the claimant’s right shoulder is reasonable and necessary

medical treatment.

3. The claimant has proven by a preponderance of the evidence

that she is entitled to temporary total disability benefits from

May 10, 2009, until a date yet to be determined.

4. The claimant has proven by a preponderance of the

evidence that her attorney is entitled to an attorney’s fee in this

matter commiserate with the Arkansas Workers’ Compensation Act.
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ORDER

The respondents shall bear the burden of the cost associated

with the reasonable and necessary medical treatment recommended by

Dr. Bebout.

The respondents shall pay the claimant temporary total

disability benefits from May 10, 2009, to a date yet to be

determined.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


