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ROBERT WALLS, EMPLOYEE       CLAIMANT

HARRISON SCHOOL DISTRICT, EMPLOYER RESPONDENT NO. 1
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OPINION FILED JUNE 17, 2010

Hearing before Administrative Law Judge O. Milton Fine II on June 15, 2010 in
Harrison, Boone County, Arkansas.

Claimant represented by Mr. Aaron L. Martin, Attorney at Law, Fayetteville,
Arkansas.

Respondents No. 1 represented by Mr. Jarrod Parrish, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2, represented by Ms. Christy King, Attorney at Law, Little Rock,
Arkansas, excused from participation.

I.  BACKGROUND

This matter comes before the Commission on a motion to dismiss filed by

Respondents No. 1.  A hearing on the motion was conducted on June 15, 2010, in

Harrison, Arkansas.  Claimant did not appear at the hearing, but was represented

by Mr. Aaron L. Martin of Fayetteville, Arkansas.  Respondents No. 1 were

represented at the hearing by Mr. Jarrod Parrish, Attorney at Law, of Little Rock,

Arkansas.  Respondent No. 2 was excused from participation.
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The exhibits admitted at the hearing consist of the following:  Respondents

No. 1 Exhibit 1, a compilation of orders, pleadings and correspondence in connection

with this claim, consisting of 24 numbered pages; and Respondents No. 1 Exhibit 2,

the Form AR-C filed in connection with this claim, consisting of one page.  Without

objection from Respondents, the entire Commission file on the instant claim has

been incorporated by reference, and this details the history of this matter.

On March 17, 2006, Claimant allegedly was injured when he fell from the top

of a ladder.  Respondents No. 1 accepted injuries to the legs and back and paid

benefits in connection therewith.  On December 9, 2008, Claimant filed a Form AR-

C, requesting additional permanent partial disability benefits and to be declared

permanently and totally disabled.  Respondents No. 1 responded that it was their

belief that all benefits are being paid.  Through his attorney on January 15, 2009,

Claimant notified the Commission that “the claim still seeks permanent total disability

and wage loss benefits,” requested that hearing be scheduled.  The file was

assigned to me by the Clerk of the Commission, and prehearing questionnaires were

issued to the parties on January 22, 2009.  Respondents No. 1 filed their response

on February 5, 2009, while Claimant submitted his on February 11, 2009 and

Respondent No. 2 did so on March 17, 2009.  Respondents No. 1 took the position

that Claimant was not permanently and totally disabled, while Respondent No. 2

deferred to the outcome of the litigation.

Following a prehearing conference that took place on March 30, 2009, I

issued a prehearing order that scheduled this case for a hearing on June 16, 2009.
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The stipulations reached by the parties, and issues to be tried, respectively, were the

as follows:

Stipulations

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The employee/employer/carrier relationship existed between the

above-captioned parties at all times relevant to this claim.

3. Claimant suffered a compensable injury to his lower back on March 17,

2006.

4. Claimant was assigned a nine percent (9%) anatomical impairment

rating to the body as a whole by Dr. James B. Blankenship on June 7,

2007.

5. This rating was accepted, and Respondent carrier has paid the rating

in its entirety.

6. Claimant reached maximum medical improvement on June 7, 2007.

7. At the time of his injury, the Claimant’s average weekly wage of

$556.88 entitled him to temporary total disability benefits in the amount

of $371.00 per week and permanent partial disability benefits in the

amount of $278.00 per week.

Issues

1. Whether Claimant is entitled to permanent and total disability benefits.

2. Whether, in the alternative, Claimant is entitled to wage loss disability

benefits.
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3. Whether the Claimant is entitled to a controverted attorney’s fee.

The hearing was continued to June 21, 2009.  However, the parties reached an

agreement that obviated the need for the hearing.  On July 7, 2009, I signed an

agreed order that awarded Claimant wage loss disability benefits in lump-sum form

of twenty percent (20%).  That order reads in pertinent part:

The parties jointly agree that payment as outlined above fully and
finally extinguishes any claim Claimant may have to permanent and
total disability benefits or wage loss disability benefits associated with
the injury he suffered on March 16, 2006.  Upon entry of the Order
Claimant will be deemed to have waived any claim or entitlement
to additional indemnity benefits above and beyond those provided
for in this Order.

(Emphasis added)

The record reflects that no further action took place on the claim until August

21, 2009, when Respondents No. 1 filed a motion to dismiss.  No legal basis for the

dismissal was supplied, but Respondents No. 1 argued that dismissal was proper

because no justiciable issues remained and because Claimant did not object to

dismissal.  Through counsel, Claimant on August 18, 2009 wrote the Commission

to state that there “should be no disputed claims at this time” and that he “has no

objection to the claim being dismissed in return [sic] to general files.  Respondent

No. 2 did not object to the dismissal.  However, on October 26, 2009, I issued an

order denying the motion to dismiss because (1) the Commission has been reluctant

to grant non-suits and (2) because Claimant had not failed to prosecute his claim,

neither AWCC R. 099.13 or Ark. Code Ann. § 11-9-702(d) (Repl. 2002) provided a

basis for dismissal.
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Again, nothing further took place on the claim until Respondents No. 1 on

April 13, 2010 filed their second motion to dismiss.  In this instance, they argued that

dismissal was warranted under Rule 13 because Claimant had not sought a hearing

within the last six months.  On April 26, 2010, Claimant through counsel filed a

response to the motion that reads in pertinent part:

However, the claimant does acknowledge that there were currently no
further issues in dispute.  The parties have previously settled the
claimant’s entitlement to indemnity benefits, and left the medical claim
open.  The claimant is continuing to receive medical treatment, and the
Respondent is continuing to furnish medical treatment with no dispute.

At the hearing, Respondents appeared through counsel and argued for

dismissal of the claim under Rule 13.  Claimant, through counsel, objected to the

dismissal, but again represented that nothing related to the claim was in dispute at

present.  Counsel later admitted that although the Form AR-C reflects that additional

permanent partial disability benefits were claimed, such have not been sought.  The

parties agreed that no justiciable issues are on the horizon; Claimant continues to

receive pain medications and attend regular doctor visits.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations set forth in the March 30, 2009 prehearing order are

reasonable and are hereby accepted.
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3. The parties were provided reasonable notice of the motion to dismiss

and of the hearing thereon under AWCC R. 099.13.

4. Respondents No. 1 have proven by a preponderance of the evidence

that Claimant has failed to prosecute his claim.

5. Dismissal of this claim without prejudice is warranted under AWCC R.

099.13.

6. This claim is hereby dismissed without prejudice.

III.  DISCUSSION

AWCC R. 099.13 reads in pertinent part:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).

Under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), Respondents must

prove their entitlement to the relief requested in their motions by a preponderance

of the evidence.  This standard means the evidence having greater weight or

convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___; Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

As shown by the evidence recounted above, the parties were given

reasonable notice of the motion to dismiss and of the January 26, 2010 hearing

thereon.  Claimant filed the instant claim for additional benefits on or about

December 9, 2008.  Arguably, the last action he took in support of the claim was his
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assent to the agreed order that was entered on July 7, 2009.  As shown, order

provided that Claimant could no longer pursue any additional indemnity benefits.

Thus, although he has not sought additional permanent partial disability benefits,

such an avenue is no longer available to him.  The parties readily agreed that all

medical benefits have been and continue to be provided to Claimant.

His counsel at the hearing communicated that Claimant objects to dismissal.

But I note that following the filing of the previous motion to dismiss, he

communicated his consent to the dismissal.  The status of the case has not changed

since that time; all benefits are still being provided.  The only development, as such,

is that while the short duration between the agreed order and the first motion to

dismiss meant that lack of prosecution was not shown, that is no longer the case

because of the passing of six additional months with no action taken by Claimant.

I am aware that in Garlan L. Foote v. Prairie Farms Dairy, Inc., 2002 AWCC

14, Claim No. E802937 (Full Commission Opinion filed January 17, 2002), aff’d, No.

CA02-268 (Dec. 4, 2002)(unpublished), the Commission held that in determining

whether to award additional treatment where no medical treatment had been

controverted and where the additional treatment had allegedly been sought merely

to toll the running of the statute of limitations, that motivation was not determinative.

Rather, the Commission must consider the claimant’s entitlement to additional

treatment for a chronic condition.  The factors to be considered include his

continuing symptoms, the likelihood of treatment needed in the future, and the

doctor’s recommendations for follow-up.  See Georgia-Pacific Corp. v. Dickens, 58

Ark. App. 266, 950 S.W.2nd 463 (1997).
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But Foote is distinguishable from the case at bar.  Here, Claimant is not

seeking to have additional treatment awarded, but is merely opposing a motion to

dismiss of his claim.  Moreover, he did not testify, and there is no evidence before

me concerning his current condition or need for future medical treatment.  Thus the

Foote holding (irrespective of the fact that Claimant did not file this claim, or request

that it remain open, to toll the statute of limitations) is not determinative here.

In sum, Claimant has failed to prosecute this claim.  Respondents No. 1 have

proven by a preponderance of the evidence that dismissal of the claim pursuant to

Rule 13 is justified.

That leaves the question of whether the dismissal should be with or without

prejudice.  In White v. American Fuel Cell & Coated Fabrics, 2008 AWCC 39, Claim

No. F209049 (Full Commission Opinion filed April 1, 2008), the Full Commission

wrote:

The Commission and the courts have expressed a preference for
dismissals without prejudice, although the Commission has inherent
authority to dismiss appropriate cases with prejudice.  Johnson v.
Triple T Foods, 55 Ark. App. 83, 929 S.W.2d 730 (1996); Paskell v. S
& C Operating, Full Commission Opinion filed July 28, 1999
(E702685); Huchinson v. North Arkansas Foundry, Full Commission
Opinion filed October 23, 1999 (D902143); Professional Adjustment
Bureau v. Strong, 275 Ark. 249, 629 S.W.2d 284 (1982).

The authority to dismiss with prejudice includes claims dismissed under Rule 13.

Johnson, 55 Ark. App. 83, 929 S.W.2d 730.  In light of the foregoing, the dismissal

of this claim should be and hereby is entered without prejudice.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
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Administrative Law Judge


