
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F712895 & G002832

JENNIFER WRIGHT, EMPLOYEE CLAIMANT

AFFILIATED FOODS SOUTHWEST, INC.,
EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE CO.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 19, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE ERIC NEWKIRK,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

August 24, 2010, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on July 12, 2010.  The

following stipulations were submitted by the parties in the

Prehearing Order and are hereby accepted:

1. The employer/employee relationship existed at all
times pertinent hereto.

2. The claimant sustained a compensable right
hip/hamstring injury on or about November 21,
2007.

3. The claimant’s earnings at the time of her
compensable right hip/hamstring injury were
sufficient to entitle her to an average weekly
wage of $263.00, a temporary total disability rate
of $176.00 per week, and a permanent partial
disability rate of $154.00 per week.

4. The respondents have paid appropriate benefits to
date for the claimant’s right hip/hamstring
injury.  
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of left knee injury (knee injury
sustained on November 21, 2007, or new knee injury
sustained on April 15, 2008, or knee injury
sustained on April 15, 2008, as a compensable
consequence of the November 21, 2007, right
hip/hamstring injury); additional medical
treatment; TTD from April 3, 2009, to a date yet
to be determined (reserved); PPD (reserved); and
attorney’s fees.

Respondent:

1. Whether the claimant sustained a compensable left
knee injury as a result of the incident on
November 21, 2007, or on April 15, 2008, as
alleged on the Form AR-C.

2. Statute of Limitations.

3. Offset (reserved).

The record consists of the August 24, 2010, hearing

transcript and the exhibits contained therein.  

DISCUSSION

     The claimant was employed by Affiliated Foods Southwest

in a grocery store when, on November 21, 2007, she sustained

admittedly compensable injuries to her right hip and right

hamstring when she slipped in water and fell while price

checking.  As a result of those injuries, the claimant

underwent a surgery to repair the hamstring tendons to her

right pelvis performed by Dr. James Tucker on December 31,
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2007, and a surgery for resection of a labral tear of her

right hip performed by Dr. Tucker in March of 2008.  

The claimant returned to work as a checker at the store

in April of 2008.  When she returned to work, she always had

a sacker standing to her left to sack for her and to lift

heavy items for her. She stood at the register, ran items

through the scanner and moved the items to her left onto a

moving belt.  The claimant continued to work in this

capacity until she went into the hospital with pneumonia in

July of 2008. 

After several hospitalizations related to her lungs,

sarcoidosis and thyroid removal, the claimant returned to

work at the store in February of 2009, and continued to work

in the store until the store closed in May of 2009.

In addition to her admittedly compensable right hip and

right hamstring injury sustained in the fall on November 21,

2007, the claimant contends that she also experienced a

compensable left knee injury either (1) during the fall on

November 21, 2007, or (2) in April of 2008 as a compensable

consequence of her prior compensable right hip and hamstring

injuries, or (3) as a result of her work as a checker when

she returned to work in April of 2008.

In this regard, the claimant testified at the hearing

held on August 24, 2010, that she did not experience knee

pain immediately after her fall on November 21, 2007, or

during her subsequent convalescence from hamstring surgery
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and hip surgery.  The claimant testified that she returned

to work as a checker in April of 2008, and was required to

be on her feet in that work about seven hours per day.

The claimant testified that she began to experience a

burning in her left knee two or three days after she

returned to work in April of 2008, and then began to

experience grinding or popping in the knee about 10 to 14

days after she returned to work.  The claimant testified

that she later experienced a particularly loud pop in her

knee at work in either April or June that a co-worker heard

and commented on.     

The claimant testified that she attempted to discuss

her left knee problems with Dr. Tucker when she saw him in

follow up for her right leg surgeries, but Dr. Tucker

initially indicated that he could treat her right leg only. 

Later, on June 18, 2008, Dr. Tucker took a history that the

claimant twisted her knee at work and was experiencing

medial knee pain.  Dr. Tucker documented effusion,

tenderness, and pain, and suspected a medial meniscus tear.

The claimant ultimately paid for an MRI of her left knee. 

The left knee MRI performed on December 15, 2008, indicates

a tear in the posterior margin and the posterior horn of the

medial meniscus. 

Issue 1: Evidentiary Objection

On page 20 of the hearing transcript, Mr. Newkirk

objected to the claimant testifying to what the doctor said
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to the claimant during an office visit.  I note that the

claimant’s hearsay testimony at issue was not responsive to

the question posed to her by her attorney, and the

claimant’s attorney did not seek at the hearing to have the

hearsay testimony admitted into evidence after objection.

Under these circumstances, Mr. Newkirk’s objection to

admissibility of the claimant’s testimony contained on lines

7 - 8 of page 20 of the hearing transcript is sustained.  

Issue 2: Compensability Of Left Knee 
              Medial Meniscus Tear

     
To the extent that the claimant contends that she

experienced a medial meniscus tear in her left knee in her

fall on November 21, 2007, I note that to prove the

occurrence of a compensable injury as a result of a specific

incident which is identifiable by time and place of

occurrence, the claimant must establish by a preponderance

of the evidence: (1) that an injury occurred arising out of

and in the scope of employment; (2) that the injury caused

internal or external harm to the body which required medical

services or resulted in disability or death; (3) that the

injury is established by medical evidence supported by

objective findings, as defined in Ark. Code Ann. § 11-9-

102(16); and (4) that the injury was caused by a specific

incident and is identifiable by time and place of

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W.2d 876 (1997).  
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To the extent that the claimant contends in the

alternative that she sustained a left knee injury not on

November 21, 2007, but as a compensable consequence of

bearing weight more on her left leg after she sustained her

right leg injuries on November 21, 2007, I note that the

Arkansas courts have long recognized that when the primary

injury is shown to have risen out of and in the course of

employment, the employer is responsible for any natural

consequence that flows from that injury.  The basic test is

whether there is a causal connection between the two

episodes.  Air Compressor Equipment v. Sword, 69 Ark. App.

162, 11 S.W.3d 1 (2000); Wackenhut Corp. v. Jones, 73 Ark.

App. 158, 40 S.W.3d 333 (2001); Jeter v. B.R. McGinty Mech.,

62 Ark. App. 53, 968 S.W.2d 645 (1998).

To the extent that the claimant contends in the

alternative that she sustained her knee injury gradually in

April of 2008 from her standing and working as a checker for

seven hours per day after she returned to work, I note that

Arkansas Code Annotated § 11-9-102 (4)(A)(Suppl. 2003)

defines “compensable injury” in relevant part as follows:

(ii) An injury causing internal or external
physical harm to the body and arising out of and
in the course of employment if it is not caused by
a specific incident or is not identifiable by time
and place of occurrence; if the injury is:

(a) Caused by rapid repetitive motion.  Carpal
tunnel syndrome is specifically categorized as a
compensable injury falling within this
definition[.] 
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The test for determining whether an injury is caused by

rapid repetitive motion is two-pronged:  (1) the task must

be repetitive and (2) the repetitive motion must be rapid. 

Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d

644 (1998).  Multiple tasks involving different movements

can be considered together to satisfy the “repetitive

element” of rapid repetitive motion.  Id.

A compensable injury must also be established by

medical evidence supported by objective findings.  Ark. Code

Ann. § 11-9-102(4)(D); Ark. Code Ann. § 11-9-102(16).  For a

gradual onset injury caused by rapid repetitive motion,

including carpal tunnel syndrome, the resulting condition is

compensable only if the alleged compensable injury is the

major cause of the disability or need for treatment.  Ark.

Code Ann. § 11-9-102(4)(E)(ii); Medlin v. Wal-Mart Stores,

Inc., 64 Ark. App. 17, 977 S.W.2d 239 (1998).

In the present case, I find that the claimant has

failed to establish by a preponderance of the evidence that

her left knee medial meniscus tear occurred either in the

fall on November 21, 2007, or as a consequence of the

compensable injuries to her right leg that she sustained

that day, or as a result of her checking duties in April of

2008.

I respectfully point out that the record contains

greatly varying accounts as to when the claimant’s left knee

symptoms began.  For example, when Dr. Fravel took a history



JENNIFER WRIGHT - 
F712895 & G002832

8

and performed a left knee MRI on December 15, 2008, Dr.

Fravel recorded that the claimant injured her knee a year

earlier after a fall, i.e., at approximately the time of the

claimant’s fall at work in 2007.  However, at the hearing

conducted on August 24, 2010, the claimant did not recall

her left knee symptoms (first burning then grinding/popping)

beginning until shortly after she returned to work as a

checker in April of 2008.  Furthermore, the claimant’s

testimony that her knee symptoms began after she returned to

work on or about April 10, 2008, appears contrary to a

patient history recorded by Dr. Laura Trigg on April 2,

2008, indicating that the claimant’s knees at that time

“hurt a lot.”  Likewise, whereas the claimant recalled at

the hearing her knee grinding symptom starting after the

knee burning started, and the knee burning starting after

she returned to work on or about April 10, 2008, Dr. Trigg

reported crepitation in the claimant’s knees on

musculoskeletal examination on April 2, 2008, i.e., several

days before the claimant returned to work.  

In addition, the claimant testified that she had a

history of knee swelling and stiffness before her fall on

November 21, 2007.  In this regard, the claimant did not

disagree with Dr. Melody St. John’s history recorded on

December 7, 2006, that her left knee got to where it would

not bend, and the claimant testified that Dr. St. John took

an x-ray of her knee on December 7, 2006.  Dr. St. John’s



JENNIFER WRIGHT - 
F712895 & G002832

9

report that day also indicates that Dr. St. John injected

the claimant’s left knee that day and also that she detected

crepitation in the claimant’s knees that day.  However, at

the 2010 hearing, the claimant testified that Dr. St John in

2006 injected her right knee, not her left knee.

Notably, Dr. Tucker recorded a history on June 18,

2008, that the claimant was experiencing medial knee pain at

that time and that she “twisted her knee at work and heard a

loud pop.”  However, the claimant denied at the hearing

conducted on August 24, 2010, ever twisting her knee at work

in 2008 or experiencing any other specific incident in April

of 2008 which precipitated her knee pain.  

In light of the numerous inconsistencies between the

claimant’s testimony and the histories recorded by Dr.

Trigg, Dr. Tucker, Dr. Fravel, and Dr. St. John, and after

also considering the history of left knee crepitus, swelling

and injection contained in Dr. St. John’s 2006 report

(approximately one year before the claimant’s fall at work

in 2007), I find that the claimant has failed to establish

by a preponderance of the evidence that she sustained a left

knee injury in the fall at work in 2007, that she

experienced a left knee injury as a compensable consequence

of her compensable right leg injuries sustained in the fall

at work in 2007, or that she sustained a left knee injury

performing her duties as a checker when she returned to work

in April of 2008.
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Because I find that the claimant has failed to

establish that her left knee problems are in any way

causally related to her employment with Affiliated Foods

Southwest, I make no finding on the respondents’ additional

contentions that the claimant cannot establish that her

checking duties in 2008 involved rapid repetitive motion or

their contention that any claim for a left knee injury

allegedly sustained in 2007 is also barred by the applicable

statute of limitations.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee relationship existed at all
times pertinent hereto.

2. The claimant sustained a compensable right
hip/hamstring injury on or about November 21,
2007.

3. The claimant’s earnings at the time of her
compensable right hip/hamstring injury were
sufficient to entitle her to an average weekly
wage of $263.00, a temporary total disability rate
of $176.00 per week, and a permanent partial
disability rate of $154.00 per week.

4. The respondents have paid appropriate benefits to
date for the claimant’s right hip/hamstring
injury.

5. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
compensable left knee injury.  Specifically, the
claimant has failed to establish by a
preponderance of the evidence that she sustained
either a left knee injury on November 21, 2007, or
a left knee injury as a consequence of her right
lower extremity injuries sustained on November 21,
2007, or a new knee injury related to her work
duties when she returned to work as a checker in
April of 2008.
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6. Because the claimant failed to establish that she
sustained a compensable left knee injury, the
respondents are not liable for any workers’
compensation benefits for the claimant’s left knee
condition, including but not limited to the
medical treatment requested in this claim.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

MARK CHURCHWELL
Administrative Law Judge


