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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On September 14, 2009, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order was entered.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.  Additionally, the parties stipulated that

the claimant earned wages sufficient to entitle him to weekly compensation benefits of
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$522.00/$392.00, for temporary total/permanent partial disability.

The testimony of Albert Wright - the claimant, and Patricia Wright, coupled with medical

reports and other documents comprise the record in this claim.

DISCUSSION

Albert R. Wright, the claimant, with a date of birth of August 10, 1936, has a Master’s

degree in social work as well as additional studies and training in gestalt psychology and

psychotherapy.  Before beginning his employment with respondent-employer, the claimant

worked with Living Hope, which contracted with respondent-employer.  In describing his

employment prior to that with Living Hope, claimant testified:

I’d been in private practice.  I had done a lot of consulting
work with nursing homes state-wide.  I was on the go every day.
At that time, the federal regulations required that if they did not 
employ a full-time social worker, that they would have to hire the
con - - consultant.  So I worked with many nursing homes for
several years throughout the state. (T. 27-28). 

Claimant commenced his employment with respondent-employer in November 2007, once

the contract of Living Hope ceased.  Regarding the afore, the testimony of the claimant reflects:

I was a therapist there and over a short period of time, after I
went to work, they asked me to do the staffing coordinating.  The 
problem was that we were not beginning on time.  So I was told to 
start at 8:30 no matter if no one was in the room, we would start
staffing.  So I continued as staffing coordinator until I left in 
whenever. (T. 27).

The claimant testified regarding the circumstances surrounding his September 25, 2008, injury

which serves as the basis for the present claim:

Okay.  As staffing coordinator, I’d gone upstairs to the
administration office probably somewhere in the neighborhood of 
100 sheets of paper and some of them was for the doctor, some of
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them was for the therapist, some for case managers, some for 
utilization review, some for interns.  So I would stack, stack, stack,
and since they had a magnetic locked door on everything, you had 
to swipe your ID so I had everything here like this (indicating).  
The elevator comes to a stop, I step out.  And I just keep stepping.
And I went down approximately 15 inches.  I would say a little more
than the height right there (indicating).  And my full weight hit on 
my left foot and my left leg.  I recall somehow almost starting to 
fall.  And at that time, I swung my body around to bring my balance
back, and when I did, then, my right leg and foot jammed down on 
the floor.  It hurt and it hurt severely.  Momentarily, I was simply
stunned.  I didn’t drop any of the paper, though.  Then, I though a
car had hit me - - pardon?

Okay.  I get back into it.  But I thought a car had hit me. 
And then it cleared up that no, no, no, I’m inside a hospital.  And
that was when I turned and saw the elevator still lodged above the
floor. (T. 28-29).

Claimant’s testimony reflects that when he threw his leg around it caused his back to be in a

twisting motion resulting in his lower back being badly wrenched.  In describing the sensation in

his back at the time of the twisting mechanism, claimant explained:

Kind of like an accordion that had smushed.  It felt like I had
driven my whole body down.  My whole spine left like it was just 
smashed and that was even in both - - both - - both sides, because when
I swung around and my right foot hit, I remember - - I remember all 
these things even though it was - - I was - - call it confused, stunned, 
but I remember the feeling. (T. 31)

Continuing, the claimant testified that once he gained his bearings he preceded approximately 100

feet to the staffing office:

Again, I had to swipe my badge to get in the door, went into
the staffing room, distributed to all the people there, all the documents
I had.  I sat down.  And as soon as I sat down, I felt as though there was
a burning, like a blow torch at the lower back.  And I never had that
feeling before, ever.  But at the time, I told Mr. Altoff, who was my
immediate supervisor there, I said I’ve got to have some help, I’m 
hurting, I’m hurting bad.  And I told him then, I said it feel like a blow
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torch on my back. (T. 30).

Following the reporting to Mr. Altoff, the claimant was taken to the emergency room of

St. Vincent Infirmary via wheelchair.  Claimant testified that he completed the incident report

while lying on the Gurney in the ER.  The claimant was discharged home following his emergency

medical care and provided pain medication.  The accident occurred on Thursday, September 25,

2008.  Claimant was directed to remain off work until Monday, September 29, 2008, at which he

could return to work on limited duty.  The claimant returned to work limited duty.

Claimant testified that it was his understanding that he would be contacted and sent for

further medical treatment, and when the same did not occur he contacted Risk Management, the

third party administrator of respondent-employer.  After completing another incident report the

claimant was directed to a walk-in medical clinic by respondents.  Claimant offered:

.      .    I got to the medical clinic and wondered why it would
be at a walk-in clinic.  That’s not exactly where you send someone 
with an orthopedic injury.  So they handed me a clipboard where I 
would fill in my name, address,   .     .   I’m in very good health.  I have
always been in good health.  Son there was one place, other.  I thought
it was relevant.  I’d been told that I had had polio when I was almost
21, I’d been told that.  I put that on there because I thought it was 
relevant. (T. 32-33).

Regarding the medial treatment he received at the walk-in medical clinic, Concentra, claimant 

maintains that a history of his injury was never obtained.  Claimant continued regarding his health

care at Concentra:

Well, let me finish about the treatment.  They took me back
to the back of the building, there was I think one or two people sitting
there, and told me to get back on a reclining bicycle and pedal.  No
- - no kind of evaluation except they put me on the bicycle and told 
me to pedal.  I did that.  It seemed to be making me hurt more so I
stopped.  So then they put me on a heat pack, wet kind of - - damp
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heat, put me on that for a while and then some from of muscle 
stimulator, electrical stimulator, put me on that, and then that was
it.  That was that day. (T. 33).

Claimant testified that he had a total three (3) treatments like the above. The claimant continued

working and getting medical treatment.    

Claimant testified regarding the physical requirements to accomplish his job in the

employment of respondent-employer:

Right.  Okay.  At the time, caseloads for each therapist was
somewhere around seven, maybe eight.  At that time, I think we had
seven therapists, I believe.  But, anyway, so we - - each day, we would
receive new patients depending on the number of discharges I would
do the day before.  Sometimes, I would have as many as three or maybe
four new patients.  A good intake call takes roughly an hour and a half
to two hours.  So if I get four patients, there’s eight hours work just
with new patients.  Okay.  I’m having to compete with the doctors and
also the other clinicians to get the chart.  I don’t know where the -  - I
mean, I know what unit the patient’s on, but I don’t know where they
are.  They may be outside.  They may be with a doctor.  They may be 
in our therapy or they may be with a nurse.  I don’t know.  I don’t even
what the patient look like.  I’m walking here.  I’m walking there.  I’m
walking back and forth.  It may take 15 minutes to find the patient.  Then,
if I’m lucky, I might find a spot to sit down and work with this patient.
I’ve had patients ask me why I’m doing what I’m doing right now.  They
would be asking me more questions about why I’m the way I am than I
was asking them and taking a history.  But I would perform an intake
which is a six-page history, in-depth, as to what may have precipitated
the problem, had they been suicidal, are they suicidal at this time, have
they had prior psychiatric treatment, et cetera, et cetera.  That would go
on for 30 minutes or more. (T. 34-35).

Claimant’s testimony reflects, regarding accommodations respondent-employer afforded him in

light of his diminished physical capacity during the time he continued to work following his injury:

Okay.  Part of that was when I was in therapy, physical 
therapy, I was not being docked for the time off, and Don knew 
that I, you know, I would tell him I’m going to go get ready to go
to physical therapy, I don’t know when I’ll be back.   So I wasn’t 
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being docked.  I would go to therapy, I’d come back.  I’d pick up 
with my work.  Don also told me that when I’m tired, if I am tired,
go to my office and - - and close the door and rest.  I did that several
times, many times, in fact.  Sometimes, I would be working the 
front unit and I get a phone call and I walk to the opposite end of 
the building to where my office is to the telephone.  Now, there are
other phones true, but then you are going through the switchboard.
You might be getting a long - - your watts line or not.  So to make
a phone call, I might walk a hundred yards to make a phone call.
Then, I’d go back and see the client.  This would go on throughout 
the day.  But I liked it before it used to be - - before I had an injury.
I enjoyed my work.  I felt like I did good work and my quality of 
work got to where it was not that good. (T. 3-36).

The claimant continued working full time until April 2009, explaining he was able to do so

because of the benefit he realized from his physical therapy.  The claimant’s treatment was

transferred for Concenta to OrthoArkansas.  Claimant testified regarding the quality of medical

treatment he received with the afore:

.      .     .  and I started getting competent treatment, the first
spinal injection I got, immediately, I felt some relief.  It didn’t last
very long.  So they gave me another one quick.  After the second 
injection, man, it was much better.  And during all that time, I was 
getting physical therapy, and I was also with a very competent physical
therapist.   .    .  (T. 37).

The claimant noted that although he improved with physical therapy, the injections, and 

accommodation provided by his supervisor, he was never symptom free.

In April 2009, the claimant went to part-time status.  The testimony of the claimant

reflects regarding the transition from part-time status:

Yeah.  I was still getting some physical therapy.  It sort of 
tailed down during the time I was working part-time and I don’t recall
exactly the last time I got the injection, and it sort of had a longer
affect each - - I think each time you get the injection, it’s lengthened
the affect for awhile.  So for awhile I was getting the affect of the 
physical therapy as well as the injection, and then I an remember some
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of the part-time work was doing okay, and what really did that  - - 
bought that to a head, I don’t remember who was off, but they asked
me to work, and I worked three consecutive days, and all the next week,
I was down almost in bed.  I couldn’t do it.  When I would file un-
employment reports or registrations or whatever you call it for each 
week, it always asked you, are you a  - - are you ready and available 
for work, and when I was working, I was ready and available.  And 
it got to the time I could no longer do it and I was not going to punch
fraudulently in order to get an unemployment check. (T. 38).  

The testimony of the claimant reflects that he received unemployment benefits beginning April 12,

2009, following his one (1) week waiting period [April 5 -11, 2009] when he received $411.00. 

Claimant testified that he received the $411.00, per week in unemployment benefits through May

9, 2009.  Claimant testified that for the week May 10, 2009 through May 16, 2009, he received a

check in the amount of $400.00, in unemployment benefits.  Claimant testified that during the

week of May 17, 2009 through May 23, 2009, he worked the three consecutive days and did not

received unemployment benefits.  During the week of May 31, 2009 through June 6, 2009, the

claimant received a check in the amount of $405.00.  The claimant last receive an unemployment

check for the week of June 5, 2009 through June 12, 2009, in the amount of $411.00.  The

testimony of the claimant reflects that it was at that point the he was no longer physically “ready

and available for work” .  Claimant testified that he received a total of seven (7) unemployment

checks. 

The testimony of the claimant reflects that each two (2) week period $1,680.00, was

deposited in his checking account, which he described as his net earnings.  Claimant is uncertain

of the amount of his weekly gross wages.  As of April 10, 2009, the claimant was still working

full time, and thereafter claimant was on part-time status.  For the pay period April 24, 2009, the

claimant’s gross pay was $488.00.  Claimant’s testimony reflects that the afore was supplemented
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by his unemployment check of $411.00.  The testimony of the claimant reflects for the pay period

ending May 8, 2009, his gross pay was $356.25; and May 22, 2009, his gross pay $362.50. 

Claimant testified regarding his physical condition while on-call or working on a part-time

basis:

Yeah, pretty much that way and - - and, of course, if - - you 
know, if someone knew they wanted some time off like paid time 
off next week, then, we would know this week, but other than that, I
think it was maybe once or twice and we’d kind of call in.

I don’t recall.  But at least that was the term of - - I call it the
agreement, that I could be called in, but then if they knew they wanted
paid time off next week, well, I’d know now so I would be prepared to
come in. (T. 42-43).

Regarding his physical condition at the time he last discharged employment duties for 

respondent-employer, claimant testified that he was a “nose-dive” when he worked the three (3) 

consecutive days - - May 17, 2009 through May 23, 2009.  Claimant testified that his last pay 

period was June 5, 2009, when is gross pay was $981.25.  The testimony of the claimant reflects 

regarding the end of his employment:

I told John - - I told Don, or Mr. Altoff, I told him that when
I was working those three days, it had completely worn me out.  It’s
one thing - - let me interrupt myself.  I don’t - - the attorney here - -
I had tremendous energy until the elevator.  I was 72, yeah, I was 72,
but, my God, I could do anything I wanted to do.  I’ve always done 
what I wanted to do.  I can climb mountains.  I can wade rivers.  I can
lift objects and carry them.  I can pick up my grandkids, until I stepped
out of the elevator, and that changed my life.  Maybe some people 72
can’t do it.   I could. (T. 44).

*       *       *

Okay.  When - - when Don called me to tell me that somebody
was going to be off or something, I said, Don, I can’t do it.  When I 
worked those three days, I was completely out.  I cold not do anymore.
I was in bed for several days.  When - - there is not tremendous pain
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involved.. I’m not - - I’m not completely to the point to where I have 
to have a morphine pump, no.  But I never feel good.  I never am pain
free.  It is continuous.  (T. 46-47).

Claimant elaborated on why he cannot physically perform his job with respondent-employer:

Well, yeah, I mean, when I can’t sit still, when I can’t  - - 
when I’m having to shift my weight from one side of my buttocks to
the other side of my buttocks and scooting down in my chair and 
sitting up in my chair, I’m not very focused on what happening.  The
patient may be telling me something and I’m not catching that.  We 
get someone in that say that they were suicidal.  I might need to know
why did they feel suicidal, and I might not pick up that.  This is not
like - - this is not like dealing with inanimate objects.  You’re talking
with a human being.  They’re expressing a feeling.  They’re expressing
frustrations.  They’re expressing - - and particularly if they have a 
mental illness.  You’re trying to sort out from their mental illness
what they’re telling you now. (T. 47-48).

Claimant’s testimony reflects how the residuals of his injury adversely affect him in doing other 

jobs in his field:

Sure, sure.  I mean, I would be just as detracted somewhere
else as I was there.  In fact, it may even be more so because some of
patients, we get to know.  A lot of the patients relapse and come back,
relapse and come back.  So we pretty much know their general lift 
history, but what we may need to know that time is why are you here
today.  So I can do that.  I can focus on that short term.  But if it’s a 
new patient that came down from Mountain Home or from Harrison,
Arkansas or from Lake Village or something that I’ve never seen 
before, I need a lot of very comprehensive information.  And I just 
- - (T. 48).

The claimant added that walking and physically carrying around files also affects his ability to 

focus, concentrate and sit still as well as causes him to become fatigue or worn-out physically. 
Claimant’s testimony reflects that prior to his September 25, 2008, injury he planned on 

continuing to work until his wife finished her Ph.D., at which time he would be age 75  or older.  

Thereafter, claimant testified:
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Well, I thought then and I always swore I’d never work in mental
health centers, that was the old days, but then I thought - - I had a pretty
good relationship with Counseling Associates of Conway because we’ve 
had a lot of their patients, and I was thinking about doing either come 
part-time work with them or clinical work. (T. 49-50). 

 Claimant testified that at he was told by the physical therapist in mid-May 2009, that the

insurance company had declined to pay for further sessions.  Claimant continued:

And Jim - - no.  Well, okay.  Mid - - either early or mid May,
somewhere in early mid May.  Jim told me when I wen in, he said, now,
this is your last session.  So he says remember what you’re doing because
he said - - he called it notch.  When your sciatic nerve is in this notch, 
you’re doing okay.  When it’s out of the notch, you’re not doing well.
I told him, I said, I know the difference of how I feel, but I don’t know 
how to make it get back to the notch. (T. 44-45).

The testimony of the claimant reflects that when he was referred to a neurosurgeon, Dr. Kravetz, 

he was informed that respondent would not pay for the treatment.  In response to the surgical 

recommendation of  Dr. Kravetz claimant testified:

.        .      .   And I told him, I said, if there’s any other way, 
I’d rather do something else besides the surgery, and I asked him about
what I had heard about a decompression.  And he didn’t even answer
that. (T. 46).

The testimony of the claimant reflects that at the time Dr. Bryant recommended facet joint 

injections.   

 The claimant elaborated on the question concerning polio and a 1957 incident:

1957, there was a drive by the public health to innoculate
patients or people from getting polio.  That was a big thing.  Polio was
here.  Polio was there.  And they didn’t know why.  So I took one 
sugar cube that had been treated with vaccine.  That was what - - 
that was the way it was being done then.  I took one sugar cube and
immediately thereafter the Center for Disease Control stopped it.  
And they then went over to vaccine - - by injection and said that there
were too many people having reactions or people having a brief case
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of polio simply form -  -

Well, I don’t know exactly what happened to me.  I had 
something that they said I was like polio.  It affected me - - the onset
was horrendous.  It was on a Saturday evening.  I was put in the - - 
the hospital at St. Joseph Hospital at Hot Springs.  I was still, well, I
had married and had a child by that time. (T. 50-51).

Claimant estimates that he was hospitalized for maybe ten days.   Thereafter, claimant testified

that he resumed his regular activities to include fishing, and playing competition softball by

September 1957.  Claimant denies having any permanent adverse affects from the brief illness in

1957.  Claimant’s testimony reflects, regarding his hobbies and the physical activity level required

to participate in same:

Doing the  - - I’ve been fishing since I was that high (indicating).
Fishing is my thing.  I waded the Saline River.  I’ve waded the Caddo 
River.  I’ve waded creeks around Hot Springs.

You better have lower and upper body strength, a lot of it.

Well hell, you’re going against the current. 

It can be very slick depending on the - - the type of bottom, with
a rock, you’ll have moss on them.  I’ve never fallen in 40 years.  Ever in
life have I fallen. (T. 52-53).

The claimant testified that the last time he waded in the river while fishing:

June of 2008 after I recovered from pneumonia, I went fishing
and I did fine.  I - - that swinging - - what they used to call the swinging
bridge, it’s no longer there.  But I went downstream.  I fished from very
early in the morning, I fished until about 4:00 and drove home. 

Well, it was June, July, August, September, so it was three 
months.

Okay.  Like I say, I’ve always been a nut about fishing.  I also
used to be a complete nut about bird hunting.  I raised my own bird 
dogs and trained my own bird dogs.  I hunted every time I had the 
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opportunity to hunt.  I hunted with various friends and one of my cousins
and we were always - - I had a lot of territory to hunt.  Okay.(T. 53-4).

The testimony of the claimant reflects that in the 1980's he rebuilt a house.  Claimant testified 

that he has only been hospitalized two (2) times in his life.  Claimant noted that on December 5, 

2003, he was admitted for an outpatient procedure in the morning and left that afternoon:

Yeah.  I had a bone spur and a herniated disk.  He went through 
here (indicating).  I was hoarse.  I woke up from the anesthetic.  I had to 
go pee and as soon as I sat up in the bed, I thought, hey, this is great, I have
no pain. (T. 55).

Claimant maintains that he fully recovered from the cervical surgical procedure.  Regarding any 

prior lumbar complaints, the testimony of the claimant reflects:

No, never had any real - - I think we can sum up my back 
trouble in the past kind of like someone that maybe overdoes yard
work or something, they’ll be stiff and sore the next day.  Now, if 
that’s a serious lumbar problem, then, I guess 99 percent of the people
have it. (T. 55).

Claimant testified that he has not put up Christmas decorations, which entailed climbing a 

ladder, since 2007, the year before his September 25, 2008, compensable injury. (T. 56).  The 

testimony of the claimant reflects that he no longer does any yard work, noting that the same is 

now done by his son.  Regarding his present activities in the evenings, claimant testified:

Well, Tricia will come in.  She’s got - - she works full time 
and also carrying like nine hours of doctoral level classes.  So she 
doesn’t have a lot of time.  But lots of times if I’m able to, I’ll have 
the evening meal fixed when she comes home.  We’ll eat.  She goes
to work.  I’ll go in, get on the couch.  I can’s sit in a recliner, if it tilts
back, I can’t do that.  I don’t know why, but I can’t do that, but I’ll 
get on the couch and put my feet up on the couch, and I’ll lay against
the arm down here and then I’ll have to shift and shift and shift, maybe
watch the History Channel.  That’s my favorite channel. (T. 56-57).

Claimant noted that his efforts at vacuuming resulted in him being sore for two (2) weeks, and 
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the realization that he could not do it.  The claimant provided testimony regarding current 

physical limitations attributable to residuals of the September 25, 2008, compensable injury:   

To stand still, three minutes is a long time, then I’ll start tingling,
my back will start hurting.  When I - - when I lean over like this, it gives
relief, and it was not that way before September of ‘08.

If I’ve got good padding, well, you remember you’ve seen me
on a hard chair.  I can’t do that.  Just - - if I sit in a chair like that (indicating),
probably 30 minutes is a long, long time, and then I’m already squirming
like a worm in hot ashes.

I can probably walk - - I can go somewhere close to maybe 50 
yards, but I’m pushing myself - - really pushing my  - - I don’t like to have 
to give in to pain or to limitations.  It bugs me.  Sometimes I push myself,
dammit, because I’m not going to give in.  (T. 57).

The claimant has done one job interview since leaving the employment of respondent-

employer.  Regarding the interview, claimant testified:

Yeah.  I thought - - and I could have enjoyed that job.  It was a 
long-term care facility over in North Little Rock that had changed 
management and they were going to go into more lab instead of custodial 
care.  And that’s pretty much down my alley.  I like geriatric work.  I 
like geriatrics and working with adults, general.  I think I could have
done the job but - - 

Well, yeah, the physical demands, and, again, sitting and squirming
in a chair during an interview does not go well, I suppose.  I think I could
have probably on a, maybe like a part-time basis probably worked a half
day, I might could have done some of that.  But I would not have been able
to hold up to it all day five days a week. (T. 58).

Claimant testified that the pay at the North Little Rock facility was comparable to that at St.

Vincent.  Claimant offered that work in his field was not available routinely on a part-time basis,

explaining:

No, there’s really not.  The only thing that would even be remotely
similar to that would be if you were to be hired as like to provide, say, group
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therapy and that’s all you did.  There may be contract work like that but then
again, I don’t know that - - I haven’t heard of it. (T. 59).

Claimant explained how the lack of concentration or the ability to focus attributable as residuals

of his compensable injury adversely impact his ability to perform his job on a full time basis:

Here again, when you’re sitting there trying to work with people 
with the intent you’re going to do something for them and they’re wanting
to know what’s wrong with you, that’s sort of an ego downer. (T. 60).

Claimant offered how his residuals and physical limitations from the compensable injury 

adversely impact his ability to perform other jobs, such as substitute teaching:

Again, the physical demands that are there and concentration, 
working with kids, the focus it would require.  I’ve done a lot of seminars
and I know what it is to provide information and break it down in a way to
that they assimilate it, and I don’t think I have that kind of focus. (T; 60).

Claimant testified that he does not have computer skills.   Claimant offered that he would be

unable to remain in a class room setting for retraining without accommodations of frequently

changing positions of standing, sitting, and moving about.  Further, claimant noted that he would

be unable to attend consistently.

During cross-examination, claimant testified that while he is not working he does not think

of himself as being retired.  Claimant has received Social Security retirement income since age

sixty-five (65).  Claimant maintains that there is no restriction imposed on his earnings because of

his Social Security retirement income.  Claimant testified that he does not receive retirement

benefits from respondent-employer, nor did he receive a severance package when he left the

employment of same.  

Claimant noted that he last received a check from respondent-employer on June 5, 2009. 

Claimant testified that he received unemployment benefits as long as he felt like he could do some
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work.  Claimant explained that he was not looking work at the time he received the

unemployment benefits because he was still work part-time for respondent-employer, and the

unemployment payments were intended to supplement his reduced earnings.    

Regarding employment prospects, in addition to the one interview with the North Little

Rock facility, claimant noted that he has friends who are going to let him know if something is

available like contract work.  Whether he is physically able to perform such work if it becomes

available claimant testified:

If I could.  I don’t know.  This is - - mental health is strange.
It’s not like digging a ditch, either you can or cannot.  I believe maybe
I could do group therapy work if that’s all I did.  And then at the end of
the, you know, session, there’s a quick group notes and so forth and get 
out.  I could probably do that.  So far as working an eight-hour day, I 
don’t think I can do that now. (T. 64-65).

Claimant continued:

I haven’t given it up, but, then , at the same time, like I said several
minutes ago, I worked all my life.  I like working.  And it’s hard for me
to accept that this may be the end of it. (T. 65).

Claimant denies having any low back problems prior to his September 25, 2008,

compensable injury.  Claimant denies informing emergency medical personnel on the day of his

compensable injury that he had degenerative joint disease.  The testimony of the claimant reflects,

regarding the emergency room visit:

Well – so far – okay, her we go again.  No one sit down with me
and took my history and I did not tell someone I had degenerative joint 
disease.  Now, how it got there, I’ not clear. (T. 67).

Claimant disputes the contents in the records of Dr. James Bryan as the same relate to him, 

reflecting the presence of lumbar degenerative disk disease.  Claimant acknowledged occasional 
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back aches prior to the September 25, 2008, compensable injury, however does not equate that to 

“previous low back problems”.  The claimant’s testimony reflects that he had an MRI of his

shoulder for his rotator cuff prior to the September 25, 2008, compensable injury, but not for his

back.  

The claimant testified that he saw Dr. Kravetz, a neurosurgeon, one time.  Claimant

testified that he was aware that Dr. Krazetz relayed that based on the imaging studies he was

unable to tell what was present because of the injury:

Yeah, I remember what he said.  He walked in the door.  I was 
sitting  - - they ushered me into his office and I was sitting there, and he
walked in the door, and he said, Mr. Wright, there’s not anything we can
really do for you.  Now, what does that tell me?

*        *        *

He went on to tell me - - he took a piece of paper and he drew an
illustration on it and said what the surgery would be and how it would be
done and he said, I don’t know that she will pay for that. (T. 69).

The claimant testified regarding his understanding of his medical providers relative to his 

compensable injury:

As I understood it, Dr. Bryan was designated as the primary care
physician under the workers’s comp for guiding the treatment.  He did 
evaluations.  He also ordered physical therapy.  He wrote the order for the
physical therapy.  So what he did was monitor and do evaluations and 
wrote orders for physical therapy. (T. 70).

 Regarding a March 20, 2009, clinic note of Dr. Bryan reflecting an excellent response by the 

claimant to the lumbar steroid injections and plans to return him to work in one month, claimant 

testified:

Yeah.  We found that looking through there and, yeah, that’s
what he said.  And then later on, he found - - he told me - - his exact words,
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it was on the left leg and I was on my back and he was raising up and he - - 
when he raised it up, I came up, and he said that - - whatever his word was,
he said that wasn’t there a month ago. (T. 70).

Claimant denied having a new injury in between the visits to Dr. Bryan:

No, didn’t have a new injury.  I think maybe, you know, I’ve been
pointing out, there’s a possibility that this is progressively getting worse,
possibly, and I never had any of this trouble before September of 2008.  
So sine 2008, it might be progressively getting worse. (T. 70).

Claimant denies telling Dr. Bryan that he was retiring from working in March 2009, but rather he 

was not working. 

The claimant noted that Dr. Bryan has assessed a nineteen percent (19%) whole person 

impairment.  Of the afore, seven percent (7%) was attributable the spondylolisthesis and seven 

percent (7%) to degenerative disk disease.  Claimant testified regarding rating attributable to 

degenerative disease:

I understand you’re an attorney.  I understand you’re doing your
job, but I’m trying to get across the real situation in my life.  I never have
had any significant impairment at all ever until September 2008, and it has
been a different lifestyle since. (T. 73).

The testimony of the claimant reflects that he did not request the impairment rating from Dr. 

Bryan:

No, it was - - the way that came about, I got a call and said that I 
had an appointment and when I got there, Dr. Bryan said that he had been
requested by I think Ms. Barr (phonetic) to do an impairment rating.  So I
didn’t know until I got there why was going.  I didn’t know. (T. 73).

The claimant elaborated on his previous free lance work activities:

As I - - when I was consulting, it was state-wide.  I might
be in Camden and the next day I’d be at Blytheville.  I can’t do that 
kind of driving.  In fact, I don’t recall exactly the date this occurred, 
but it was sometime in the fall of - - after the injury, I was driving over
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to my brother’s in Hot Springs.  We got to the Malvern cut-off which 
is about 20 miles from where my brother would be, and I had to get out
and let my wife drive.  I couldn’t drive.  I couldn’t drive 50 miles.  So 
I would not be able to drive all over the state and do consulting work 
now. (T. 75-76).

Claimant testified that if there was some consulting work available in Little Rock he could do it. 

Claimant was doubtful if there were things he could do on the computer in his line of work:

I don’t know about that, because, like I say, my computer skills 
are very, very limited.  I can read the internet.  I can do research and hit
Google.  But so far as doing any kind of spreadsheets or any type of 
complicated stuff, that’s beyond me.  I was born ‘36.  That’s a long time
before the computer got here. (T. 76).

The claimant identified the specific areas of his body that he attributes as residuals of the 

September 25, 2008, compensable injury, to include the location just above his belt line::

This area right here in my lower back down into my hip.

Yeah.  It feels like there’s an object there [left side].

Yeah, left side.  There’s a great deal of just general pain right
here [buttocks].

It’s a little bit - - yeah.

But, now, the - - right here in both - - I don’t have much padding
back there.

That never stops.  It’s 24 hours.  It wakes me up at night [both cheeks].

Also, my left leg is where I limp.

I never limpet before, but it limps - - I limp now.  There’s tingling
 in my left leg.  If I stand still, immediately, I feel the tingling and my
back begins to hurt.  Okay.  There is something, not all the time, again,
there’s what I call a dead zone right here.

Right shoulder blade area.
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It feels like low voltage shocks.  I grew up on a dairy farm where
we had an electric fence.  You touch it and it’d shock you, didn’t hurt, 
but it just shocked you.  If feels like that back here.  Not all the time and
I don’t know why it does it sometimes and not all the time.  But it throbs
like an electric charge. (T. 77-78).

Regarding the left leg limp, claimant elaborated regarding its source:

I’m not sure.  It could be a combination of all of that.  I never
limped before.  And like being here is sort of irritating me because I’ve
always been very active.  I have always been athletic.  I do pretty darn
much what I want to do.  I can’t do that anymore, and it’s hard to accept.
(T. 78-79).

Claimant’s testimony reflects with respect to prescription medication for the treatment of his 

September 25, 2008, compensable injury:

I have a - - oh, I’m sorry.  I have a standing prescription if I 
need, I’ve had hydrocodone.  I probably have taken on an average of
three a month for awhile, not very often.  I usually use - - I did use 
Naproxen with Tylenol.  But then my doctor said it wouldn’t be a 
good idea to continue taking them both all the time so I kind of lay 
off Naproxen, go back to it, and lay off of it, go back to it.  So I 
tolerate discomfort pretty well.  If it gets to the point to where I call it
pain, it’s pain.  But the thing that bothers me so much is, like I say,
I’ve got - - all my grandchildren are very small.  My twin grandsons
are four and a half.  They have a little brother that’s 15 months.  Can’t
pick them up.  I can’t play with them the way I want to.  There’s a 
lot of things in my life I can’t do anymore the way I want to.  And
that just infuriates me.  It’s hard. (T. 79).

On further examination, claimant explained the disclosure regarding polio, noting that he is

conditioned the way he take histories, he wants everything he can get.  Accordingly, when

provided the new patient checklist at Concentra, he thought it might be relevant, and, as such,

listed polio under “other”.  Claimant maintains that no one ever asked him about it.  Claimant

offered that likewise was the situation at Dr. Kravetz’s office.  Claimant testified:

Dr. Kravetz didn’t ask me a dad-blamed question.  He did all 
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the talking and he did all the telling.  He didn’t ask me nothing.

I don’t think I’d want to go to him if I needed to. (T. 81).

Patricia B. Wright testified that she has known the claimant since May 1997, and that they

have been married since July 18, 1998.  Mrs. Wright testified regarding her educational

background:

I have a Bechelor’s of Science in Nursing, a Masters in Public
Health, and I’m currently enrolled in a Ph.D. program for health 
services. (T. 9).

Mrs. Wright maintains that her education and training gives her heightened skills of observation:

Yes.  Part of my work as a researcher is conducting ethnographic
interviews with participants.  That’s what I’m trained to do. (T. 9).

Mrs. Wright provided her observations of the difference in the claimant’s physical abilities 

before and after his September 25, 2008, accident:

There is a difference in our ages, but until that point, as far as 
physical activity, he was more active than me.  He was one of the youngest
60-something-year-olds I’ve ever know, and most people were surprised
when they learned his age.  You know, when we would- - the main thing 
we would do for relaxation or to get away was two or three times a year,
we would either go to Mammoth Springs or to Cotham so he could fish,
and while he was the one out wading and fishing, I was the one who was
sitting on the side with the book or the laptop watching him fish.  So he was
- - he was more vigorous and energetic than I was until that point.  And 
since - - after the accident, he has - - well, it’s just affected everything.  We
have five grandchildren here who live nearby where we live that we keep 
two or three times a week.  He can’t pick them up.  He can do very little
with them anymore.  He -  - when we go out to dinner, then, he’s up and 
down.  He can’t sit through a movie at a theater.  We have to watch some-
thing at home so we can pause it and he can get up and walk around or move
around.  We used to play cards with some close friends of ours, but he
can’t really sit still and pay attention, I mean, focus on the game enough
to even do that anymore. (T. 9-10).

Mrs. Wright noted that the claimant likes to trout fish more than anything, which entailed wading 
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out in the water -  in swift moving cold rivers.  They did not have a boat.  Mrs. Wright further 

testified of the claimant regarding Christmas decorations: 

Yes.  We always would have lights up outside of the house which
he would put up.  I mean, it was something he took a great deal of pleasure
in doing and the grandkids loved, but, you know, - -  

Yes.  He would have to climb the ladder and, I mean, I’ve seen him
climb the ladder to clean the gutters and things before also. (T. 12).

Mrs. Wright noted that the claimant did not have any trouble or difficulty climbing a ladder 

before his injury. Mrs. Wright testified that the claimant enjoyed landscaping their yard prior to 

his injury.

Mrs. Wright’s testimony reflects, regarding her observation of the claimant’s 

deterioration during the course of his medical treatment in connection with the September 25, 

2008, compensable injury:

Yes.  I remember very well getting a call from the emergency 
room at St. Vincent’s when - - after the accident.  I think Don took him
home that - - I don’t know if Don took him - - did you take him home?
Maybe so.  I don’t know.  But - - because I think he - - I didn’t have a car.
I think he had dropped him off.  So - - at work.  I work at UAMS.  
Anyway, so he - - he went home and stayed in bed a weekend, and then
tried to go back to work, and he did go back to work, and did the best he
could, but it was hard on him.  He  - - (T. 14).

Mrs. Wright testified regarding the difference in the claimant’s demeanor in the evenings after 

returning home from work following the September 25, 2008, compensable injury:

Well, he was totally exhausted.  He would come home.  He would
be in pain.  He would have to pretty much go to bed and on the weekends
as well.  I mean, that’s - - that’s just the kind of the way it was.  And he - - 
he was in pain, I mean, discomfort is what he would call it sometimes, but
with the limp because it affected his gait, it took more out of him just to do
the things he usually did and so it took everything he had to just try to keep
working. (T. 14).
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Regarding the results of specific treatment measures administered to the claimant such as 

physical therapy and injections, Mrs. Wright testified:

Yes.  Because I took him when he had the injections and I know    
when he had physical therapy, and it was - - it was helpful.  He - - he was
able to - - you know, it gave him some relief fo that he could keep going
for as long as it lasted. (T. 15).

Of the benefits from the injections, Mrs. Wright testified:

Oh yes, it would - - it would wear off after three or four weeks, 
and he would be back where he started.  (T. 15).

The testimony of Mrs. Wright reflects, regarding the claimant’s condition once respondents 

ceased authorizing the physical therapy and injections:

I would say he was worse.  In fact, the last time he went in, I
believe it was for physical therapy and there had been a gap between
when he had been able to go and before they approve more, the therapist
told him that, you know, he was back in the same shape he had been in 
when they first saw him.  He could - - he’s limited in movement.  He’s 
limited in what he can do and for how long he can do it.  It affects - - like
I said, it affects his activities.  It affects his attention.   It affects just 
quality of life and ability to do activities of daily living. (T. 15-16).

Mrs. Wright continued, regarding the claimant:

When he was in treatment, the therapy of the injections would
give him enough relief to, like I said, to keep going, but in between 
times, if there were gaps, then, you know, there was the decline.  And
then after it stopped completely, there’s just been a continual decline. (T. 16).

Mrs. Wright testified that at the time the claimant started working part-time for

respondent-employer, he hoped it would be a good solution.  Mrs. Wright noted that while the

claimant’s injections ended in March 2009, there may have been some overlap of physical therapy

with the claimant’s part-time work.  Mrs. Wright’s testimony reflects:

Well, any time the days he would have physical therapy, he 
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would feel better, you know, that day, and, you know, for a day or 
two afterwards, and so he - - he would be able to work two or three 
days a week as needed, but it, you know, it was not - - it was still - - 
he would have some, you know, come home and be tired and have 
some discomfort, but he could get up the next morning and to back 
to work if he needed to.  But then once he - - he was no longer getting
any kind of treatment, then, he just couldn’t do it.  He just couldn’t do
it. he could not get up and even, you know, a lot of times he would 
know in advance but sometime he would, but he - - he couldn’t - - 
he couldn’t get up and go in and put in a day’s work. (T. 17-18).

Mrs. Wright testified that during the last two weeks that the claimant work and thereafter, in the 

evenings he had been “pretty much a couch potato”. (T. 18).  Mrs. Wright observed that while the

claimant watches televison:

He doesn’t sit.  He - - he can’t sit in his recliner anymore.  He 
just kind of positions himself on the sofa and he’s up and down.  He 
can’t stay in one position very long.  I mean, even on Sundays, you know,
when he go to - - we go to an Episcopal church where you don’t have to 
sit.  You’re up and down and, you know, you kneel, stand, sit, and even
that, it’s hard for him to make it through a service. 

Well, he’ll have to get up and walk out and walk around a little
bit and move in different ways and then come back in.(T. 18-19).

Mrs. Wright continued:

Well, we don’t really have sit-down meals, you know, where
- - it’s kind of like he will - - he can’t - - I mean, we - - like I said, we 
don’t go out to dinner for big, long, fancy meals where we’ll have to sit 
for a long time.  It’s kind of if we can - - if he can be up and down.  He 
has to be up and down. (T. 19).

Mrs. Wright’s testimony reflects, regarding the claimant altering his sitting positions:

Well, he just has to - - he has to sit in certain kind of chairs
where he - - he can sit in a certain way and he has to move from this
position to another position, just kind of constantly to try to - - to not
be hurting.  He can’t just sit  - - sit, you know, in a chair and carry on 
a conversation or just sit and be still.   He can’t be still and - - and calm
and focused.  (T. 19).



24

The testimony of Mrs. Wright corroborates that of the claimant regarding his computer skills. (T. 

19-20).  Mrs. Wright offered regarding the claimant’s ability to engage in active listening:

I don’t think you car really, I mean, just - - just - - I can’t engage
in active listening and give somebody a hundred percent of my attention
if I am experiencing discomfort or pain and trying to adjust for that and
accommodate that, then, that - - I mean, that’s - - that’s how it - - affects
me.  And I would - - I mean, I feel like I have to in my work, if I am 
interviewing someone, then, I need to be still, give them my full attention
and, in that way, you know, so that they’ll have confidence in me and 
think I’m paying attention to them. (T. 20).

Regarding any evidence of observation of polio in the claimant, Mrs. Wright testified:

No.  And I, you know, my ex-mother-in-law was a polio victim
and, you know, I know what that can do to a person, but I’ve never seen 
any, you know, limitations or evidence of that with Al. (T. 21).

During cross-examination Mrs. Wright responded regarding the claimant September 25, 

2008, injury:

I think he - - and I can’t use the right language, when he was - - 
when he stepped off the elevator, I think he injured his back or spine in 
some way that is causing the pain and numbness and tingling and symptoms
he’s having and the limp.  I can’t give you the medical terminology for it.
(T. 23).

Mrs. Wright denied that the claimant already had a “bad back” at the time of the September 

2008, injury.  Mrs. Wright denied that the claimant had previously undergone back surgery:

No, he had rotator cuff surgery, kind of stuff.  No, not rotator.  It 
was - - I don’t know what that was, either, but it was up here.  It wasn’t 
his back. 

Yes, the laminectomy was in his upper - - up here - - 

It was up here where they went through his shoulder to his back. 
(T. 23-24).

Mrs. Wright testified that the claimant has not gone to a doctor for treatment since the physical 
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therapy and injection treatment provided in connection with the September 2008, compensable 

injury ceased.  Mrs. Wright testified that the claimant may have Medicare Part A.

The record reflects the presence of the September 25, 2008, St. Vincent Infirmary

emergency room records of the claimant.  In addition to noting the mechanism of the claimant’s

injury, stumble exiting elevator, the emergency room records reflect the claimant’s complaint as

bilateral hip pain. (CX. #1, p. 1-8).  During the emergency room visit x-rays were obtained of the

claimant’s pelvis and lumbrosacral spine, neither of which disclosed the presence of acute

fracture.  The x-rays did reflect the presence of degenerative changes and osteopenia. (CX. #1, p.

9-10).  A return to work slip was authored in connection with the claimant’s September 25, 2008,

visit, releasing him to return to work on September 27, 2008. (CX. #1, p. 8).

On October 15, 2008, the claimant was seen at Concentra Health Centers by Dr. Scott

Carle in connection with the September 25, 2008, injury.  The Physician Activity Statue Report

relative to the afore visit reflects diagnoses of lumbar strain, pain in joint involving lower leg, and

disturbance of skin sensation.  The claimant was released to return to work with the restriction of

no lifting over 20 pounds.  The report also reflects that the claimant was scheduled for physical

therapy with Eric C. Holifield on October 16, 2008, and a follow-up visit with Dr. Carle on

October 21, 2008. (CX. #1, p. 11).

On October 22, 2008, the claimant underwent a lumbar spine MRI without contrast which

disclosed:

IMPRESSION -
Spinal stenosis at L3-L4 due to a combination of diffuse disc 
protrusion as well as facetal and ligamentous hypertrophy. 

Degenerative disc from L3 through S1.
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Disc bulges at L4-L5 and L5-S1. (CX #1, p. 13).

The claimant also underwent an EMG/NCV study on October 22, 2008.  The report relative to 

the afore study reflects, in pertinent part:

IMPRESSION:
1.   Normal motor nerve conduction velocities and latencies in the
tibial nerves bilaterally and in the left peroneal nerve.
2.   There is some mild reduction in amplitude of the right peroneal 
nerve and a prolonged distal latency.  However ,the conduction is 
within normal limits.
3.   The inability to obtain sensory responses in a patient of this 
age cannot definitely be interpreted as pathological.
4.   There is evidence of chronic denervation with partial reinnervations
seen bilaterally in the distributions of the L4, L5, S1, Se on the left,
and L5, S1, S2 on the right.
5.   There is evidence of acute denervation seen in the distribution
of L5, S1, S2 bilaterally.

COMMENT:
The above findings would suggest some chronic denervation, which
may be related to the patient’s previous diagnosis of polio.  There
is, however, acute denervation seen in the muscles innervated by 
nerve roots L5, S1, S2 bilaterally. (CX. #1, p. 16).

The record reflects the presence of a Physician Activity Status Report from Concentra 

Health Centers relative to a October 23, 2008, visit of the claimant.  The report reflects that the

claimant was seen by Dr. William Warren during the afore visit; that he arrived at 12:38 p.m. and

released at 1:53 p.m.  Finally, the report reflects that the claimant was released from care and to

return to regular duty. (CX. #1, p. 18).

On December 18, 2008, the claimant was initially seen by Dr. James W. Bryan, IV, at

OthoArkansas, in consultation for his lumbar spine injury.  The December 18, 2008, consultation

report of Dr. Bryan reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS
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Mr. Wright is a 72-year-old psychiatric social worker who presents 
with a 3-month history of pain with the acute onset when he stepped
off an elevator car which had not reached the level of his floor dropping
him an estimated 15 inches onto one of his legs with the immediate
onset of pain and shooting burning pains into both lower extremities.
Subsequently he developed pain ascending up into the midthoracic and
lower cervical spine.  He was evaluated at the Concentra Medical Clinic
and a workup ensued including MRI scan and neurodiagnostic studies,
which are available for my review.  He had just 4 visits to physical 
therapy and felt some slight benefit.  His past history is significant for 
polio in 1957, a very mild case, but a suspicion of postpolio syndrome
in his 40s.  He has also had lumbar degenerative disk disease and had 
a laminecomy performed by Dr. Ron Williams (level not specified) and
had recovered completely from this before experiencing some recent
discomfort.  He is concerned that he may have re-injured a cervical disk
with his recent injury. 

The neurodiagnostic studies performed by Dr. Elaine Wilson at St. Vincent
Medical Center 10/22/2008 did show some acute changes in the L5, S1,
and S2 nerve roots bilaterally overlying evidence of chronic neuropathy
at these levels consistent with his previous diagnosis of polio.  The MRI
scan showed spinal stenosis at L3-4 and disk bulging at L4-5 and L5-S1.
Plain films of the abdomen performed at the time of the injury were 
interpreted as normal.  No clinical laboratory testing has been done to my
knowledge.

The patient states that he has missed minimal work because of his injury.
He recounts that only in one other episode during his life has he experienced
the excruciating degree of pain he felt at the time of the injury and in the
days that followed.

*       *       *

SYSTEM REVIEW
.     .     .
Constitutional: He has back pain that awakens him.
ENT:   Hearing deficit.
Neuro: Transient numbness, tingling, or weakness in each lower extremity.
Burning pain in the buttock.  Burning and tingling pain in the right scapular
area.

EXAM
.     .     .    .
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Inspection: Essentially normal gait, normal station and posture.  He is
a bit guarded in his movements.
Palpation: Tender over each sacroiliac joint, worse on the left side.  Mildly 
tender in the paraspinous musculature of the low back.  Tender in a trigger
point over the right rhomboid area of the upper thoracic spine.
Neuro: Deep tendon reflexes are 2+ and symmetric in each knee and ankle.
Straight-leg raises are slightly provocative on the right side and negative 
on the left side.
Provocative testing: Faber test provokes both sides; the left worst than
the right.

*       *       *

IMPRESSION
1. Lumbar sprain, bilateral sacroiliac sprains, and lumbar neuropraxia.

Within a reasonable degree of medical certainty the onset of this
constellation of symptoms is consistent with his report of stepoff-
impact injury.  Contributing factors to the severity and chronicity 
of his symptoms include his underlying spinal stenosis.  They acuity
of the disk bulges cannot be determined.

2. Likely propagation of preexisting but asymptomatic cervical 
degenerative disk disease.

PLAN
1. I recommend that he receive a trial of 1 to 3 lumbar epidural or 

transforaminal injections.  These can be done at this facility by
my associate, Dr. Bryant Tuberville, a specialist in physical 
medicine rehabilitation.  Sacroiliac joint injections may be warranted
as well.  

2. Physical therapy should be resumed.  He did not have an adequate
trial of PT in my opinion.

3. No changes in medications are advocated.
4. He is cleared to return to limited duty this day, 12/18/2008.  I

anticipate a return to his normal duties, without restrictions, in 4
weeks and I am hopeful that his claim can be closed within 2 months
with good response to the treatment plan outlined above. (CX. #1,p.19-21)

The medical in the record reflects that the claimant underwent  L3-L4 epidural steroid

injections under fluoroscopic guidance under the care of Dr. Turbeville on January 16, 2009,

February 2, 2009, and March 13, 2009. (CX. #1, p. 22-27).  The claimant was seen in follow-up

by Dr. Bryan on March 20, 2009.   The report relative to the afore visit reflects, in pertinent part:
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HISTORY OF PRESENT ILLNESS:
He has completed a course of 3 lumbar epidural steroid injections 
for lumbar radiculitis.  His pain cycle broke after the second one.
He has not required separate injections of the sacroiliac joints according
to the anesthesia notes.  He rates his pain at 2/10 with no pain referring 
to the legs any longer.  The is retiring from work this month and remains
on limited duty.

EXAM:
General: He presents in no visible distress.  There is no delay or difficulty
in transitioning from the chair to the exam table.
Range of motion: Lacks 12 inches on toe touch but extension and lateral
bending are improving and are within functional limited.
Functional testing: he can rise from the squatted position and stand on 
either foot without pain or weakness.  Manual motor testing is normal
in each lower extremity.
Neuro: Deep tendon reflexes are 2+ and symmetric in each knee and ankle
and his straight-leg raises are normal.  There is no atrophy or fasciculation
in each lower extremity.  
Palpation: He still has some tenderness over each sacroiliac joint but
there is no pain or spasticity in the paraspinous musculature of the lumbar
region.

IMPRESSION:
1. Excellent response to lumbar epidural steroid injections.
2. Partial resolution of his sacroiliac sprain symptoms.

PLAN:
Continue limited duty for 1 month, observe his condition, and return in
1 month in hopes of closing his claim.  I anticipate minimal or no 
permanent partial impairment.  (CX. #1,p. 28).

The claimant was again seen by Dr. Bryan on April 24, 2009, in follow-up to his lumbar and 

sacroiliac injuries.  The report relative to the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
He is semiretired doing only slight contracting work.  His symptoms
have increased since the last visit, mostly involving the right gluteal
and sacroiliac area.  He denies any numbness, tingling, or weakness
in either lower extremity.  He was doing very well until finishing 
physical therapy 3 weeks ago. 
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EXAM:
Neuro:   Normal in each lower extremity.
Range of motion: Still lacks a foot on toe tough but normal extension,
right and left lateral bending, and trunk rotation.
Functional testing:   He demonstrates gluteal weakness on the right side.
There is tenderness to palpation over the gluteus medius and the sacroiliac
joint.
Palpation: He is non-tender in the lumbar spine.  There is no palpable 
spasticity in the paraspinious region.

IMPRESSION:
1. Sacroiliac sprain.
2. Lumbar spinal stenosis.
3. Gluteal insufficiency on the right side.

PLAN:
1. Resume physical therapy twice weekly for 3 weeks then recheck

in 4 weeks in hopes of closing his claim at that time.
2. Activity: May continue with sedentary administrative duties as before
(CX. #1, p.30).

The claimant was next seen by Dr. Bryan on May 22, 2009, in follow-up to his low back pain.  

The report growing out of the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
He has been getting transient relief from his physical therapy sessions but
overall his pain has worsened.  He has increasing symptomology in the left
lower extremity.  He feels a general sense of heaviness in the low back, 
gluteal, and thigh area.  His exercise tolerance is quite limited to the point
that he cannot affectively mow his own lawn.  He can start the day with little
discomfort but after noon his symptoms recur and worsen significantly to a 
level of significant pain by 5 p.m.  At best his pain is 1-2/10 at rest.  He 
complains of worsening fatigability.

I reviewed his MRI report.  This did show degenerative disk disease throughout
the lumbar segments and disk bulges at L4-5 and L5-S1.  No additional 
imaging studies were obtained today.

EXAM:
General: He demonstrates no visible pain distress.  He is alert and awake,
appears healthy.  
Range of motion: Lacks 6 inches on toe touch.  Extension is 50-75% of 
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expected.  Right and left lateral bending are normal.  Trunk rotation is 
normal.
Palpation: Tenderness and mild spasticity, especially in the left lower 
thoracolumbar fascia.  Mildly tender over the left sacroiliac joint.  Less
so over the right sacroiliac joint.  
Neuro: Deep tendon reflexes are 2+ in each knee, 1+ in the right ankle, 
2+ in the left ankle.  Straight-leg raise is positive on the left side; both 
seated and supine.  Light touch sensation is diminished in the left lateral
foot with respect to the right.
Provocative testing: FABERE testing is only mildly provocative on the 
left side.

IMPRESSION:
Symptomatic lumbar spine stenosis.  Possible worsening of his disk 
bulges at L4-5 or L5-S1.

PLAN:
1. Resume and continue physical therapy.
2. He declines strong analgesic or muscle relaxant preferring to take

OTC NSAIDS and APAP to avoid the sedation of the stronger
medications.

3. Seek carrier authorization to have him evaluated by my associate,
Dr. Phillp Kravetz.  I anticipate that he may need another MRI scan
given the time since his last study and the recent change in his 
symptoms, but I will leave this to the discretion of Dr. Kravetz.  

4. As for work status, he may continue to do his administrative light
duty with no bending or lifting. (CX #1, p. 31-32).

Pursuant to the recommendation of Dr. Bryan, on June 11, 2009, the clamant was 

evaluated by Dr. Phillip R. Krazetz.  After reciting a history of the claimant’s injury and medical 

treatment to date for same, the June 11, 2009, consultation report of Dr. Kravetz reflects:

PHYSICAL EXAMINATION:  Today shows an elderly male in no acute
distress.  He is alert and oriented x3.  He has a normal affect.  He has a normal
gait.  The patient is 71 inches tall.  He weight 204 pounds.  BMI is 
approximately 28.5 making him moderately overweight.  The patient
has some mild global decreased range of motion of the lumbosacral 
spine without significant pain with active range of motion.  There 
appears to be fairly symmetric bilateral hip, knee, and ankle range of 
motion.  The patient does not appear to have any asymmetries in his 
motor strength and has no dermatomal-specific sensory losses in the
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bilateral lower extremities.  Negative straight-leg raise bilaterally.

X-RAY EXAMINATION:   X-rays of ht elumbosacral spine are obtained.
X-rays show the following: The patient has five lumbar vertebrae.  He
has a slight degenerative curve in his low back.  On the lateral views, the 
patient does have some diffuse straightening of the normal lumbosacral 
lordosis.  There appears to be on flexion and extension, a slight 
degenerative anterolisthesis of L5 on S1.  There clearly is the most 
significant disk space narrowing and degenerative spurring at L3-4, L4-5, 
and L5-S1 levels.  There is calcification in the anterior abdominal aorta
extending into the iliac vessel bifurcation.  There is vacuum-type 
phenomenon seen both at L4-5 and L5-S1 on the flexion and extension
views.  The oblique views show diffuse facet arthropathy, most significant
from L3 down to the sacrum.

MRI EXAMINATION:   There is an MRI of hte lumbosacral spine 
available for review.  MRI was performed at St. Vincent Health System.
The study is dated 10/22/2008.  There is a separate attached report.  The
study does show at L3-4 spinal stenosis due to anterior and posterior 
degenerative changes.  L4-5 shows a similar finding.  L5-S1 shows some
mild bilateral foraminal narrowing due primarily to the spondylolisthesis.

ASSESSMENT:
1. Chronic back pain with leg radiculopathy.
2. Possible post-polio syndrome.
3. Multilevel lumbosacral spinal stenosis.
4. Spondylolisthesis L3 on L4 and L5 on S1.

PLAN:   At this time I had a lengthy discussion with the patient.  We 
went over his studies and really went over all the different treatment 
options in detail.  It is impossible to say, of course, what his exact anatomic
injury is, although I suspect either all or ver close to all the findings we see
on imaging studies were there before he ever had his injury.  We would
say that the injury, therefore, has aggravated his complaints, rather than 
actually cause particularly a change in the anatomy.  To make things more
complicated is the history of polio and some of this general fatigue and
weakness in his back and legs I would say is probably also related to 
the polio.  Whether or not this was set off by the injury, again, is 
impossible to say.  Ultimately the patient does describe his complaints 
as having started after the incident and, therefore, it does seem reasonable
for treatment.  As far as what he has left, I think surgery can be an option;
however, surgery would probably be first and foremost, most successful
for radiculopathy, which typically is going to be more in the pain than just 
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general fatigue-weakness.  I think it certainly could help this.  The surgery
itself is certainly not reliable for back pain.  I did go over what would entail
and, given the different anatomical factors, there is no question it is a 
combination of decompression and fusion.  His complaints involve multiple
nerve root levels, which certainly include L4, L5, and S1 and, therefore, if
surgery was done at some point, it would certainly include all three levels
anatomically of L3-4, L4-5, L5-S1.  At this point, the patient states he clearly
has no interest in surgery.  Again, he understands everything in detail that
we have gone over.  My suggestion for him is to go back and seen Dr. Bryan
to have him do an impairment rating.  Technically, one would say that the 
patient has reached maximum medical improvement, given that there is no
additional treatment that he is planning and certainly I would say other than
time, hopefully showing some improvement, the patient has reached that
point.  I do not anticipate the patient coming back to see me for any particular
reason; however, certainly if things get worse, I would always be happy to 
see him back for a reevaluation.  I will not have additional options for him
as I described, but if he is considering surgery again at some time whether it
is through a work injury or regular insurance, I would be happy to see him.
(CX. #1, p. 33-35).

The record reflects the presence of a July 24, 2009, report of Dr. Bryan relative to the 

claimant.  The report clearly reflects that the reason for the visit of the claimant was an 

impairment determination.  The report further reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
I am in receipt of the latter from Kathy Prince, Claim Coordinator, dated
07/15/2009 requesting an impairment rating and opinion on the condition
of claimant Albert Wright.  His diagnosis is lumbar sprain, sacroiliac 
sprain, spinal stenosis, lumbar degenerative joint disease and lumbar 
degenerative disk disease.  His current condition is that he has subjective
weakness in his left leg that was not present before his injury.  He has 
occasional moderate pain in the low back and pain localized to the left
sacroiliac notch.  His motion remains restricted to less than before the 
accident.  He has gained partial improvement from a course of lumbar 
epidural steroid injections completed 03/13/2009 and he has had multiple
courses of physical therapy.

Medications include Flexeril and naproxen, and these generally manage
his pain.

I am in receipt of the surgical opinion of my associate, Dr. Philip Kravetz.
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No surgery was planned but the possibility was entertained for surgery in
the future.  It was the opinion of Dr. Kravetz that the claimant has reached
maximum medical improvement.  Additional plain radiographs documented
a functional, acquired spondylolistghesis at L3 on L4 and L5 on S1.

EXAM:
Inspection: The exam was repeated today.  I encountered him in no acute
distress.  His posture is hyperlordotic with an anterior pelvic tilt.  Leg lengths
are symmetric.  He walks with a slightly antalgic gait favoring the left side.
Palpation: Tenderness without spasticity in the lower lumbar paraspinous 
musculature.  The sacroiliac joint.  Mobilization of the lower lumbar 
segments does reproduce his pain.  
Provocative testing: Straight-leg raise is mildly provocative on the left side, 
negative on the right.  There is no contralateral straight-leg component.
FABERE test remains provocative on the left side.
Neuro: Deep tendon reflexes are 2+ and symmetric in the knees, 1+ and 
symmetric in the ankles.  Light touch sensation is normal.  There is no 
atrophy or fasciculation.  He has mild spasticity in the calves.  
Range of motion: Lumbar flexion is assessed by toe touch and he reaches
the tibial tubercles on each side corresponding to a true lumbar spine flexion
angle of no better than 30 degrees.  Extension is quite limited as well, at
15 degrees.  Lateral trunk motion and trunk rotation demonstrate no limitation.

*       *     *

PLAN:
1. He has reached maximum medical improvement at this time, 

although consideration could be given for a trial of lumbar facet
injections to see if this breaks his pain cycle.  Additionally the left
sacroiliac joint could be injected.  I will have him visit my associate,
Dr. Bryant Turbeville, to discuss these, but since it has been just 4
months since his last lumbar epidural steroid injection, this may 
need to be delayed.

2. If no further care is provided than an impairment rating, based on 
the Guides to the Evaluation of Permanent Impairment, Fourth Edition,
is given.  The following considerations were given: His DRE 
functional impairment, the objective findings of spondylolisthesis
and 3-level degenerative disk disease, with the absence of 
radicular signs or atrophy.  Range of motion assessments were 
not considered.  Using 7% whole person impairment for his 
spondylolisthesis, 7% sum total of 3-level degenerative disk 
disease without radiculopathy, and DRE Category II (minor impairment)
using the Combined Values Chart on Page 322, I arrived at a whole
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person impairment of 19%.
3. I will await the response from the carrier regarding subsequent 

care. (CX. #1, p. 36-37).

Finally, the record reflects the presence of a November 10, 2009, report of Dr. Jamie D. 

Howard of the Family Medical Center, regarding the claimant.  The afore correspondence 

reflects, in pertinent part:

This letter is being written on behalf of my patient, Albert Wright.  He 
has been my patient for more than 10 years and has not had a significant
impairment before September 2008.  Mr. Wright has had occasional mild
problems with low back pain.  Never did it sound like radicular pain or 
pain from nerve damage.  His neurologic exams and straight leg raising
 test as well as gaits were always normal.  The pain always resolved with-
out much more intervention than rest and mild analgesics.

There has never been any objective finding that would support that the 
polio he in 1957 damaged his back.  Especially there is no reason to 
suspect that his current back pain problem is linked to his past history of
polio.  His functional status has not been significantly affected if at all by
polio.  Based on his history, I am aware that he has been an avid exerciser
and outdoorsman without any difficulty. (CX. #1, p. 38).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On September 25, 2008, the employment relationship existed the parties, when the

claimant sustained a compensable injury, during which time he earned wages sufficient to entitle

him to weekly compensation benefits of $522.00/$392.00, for total/permanent partial disability.



36

3. The claimant reached the end of his healing period on July 24, 2009, with a

residual anatomical impairment in the amount of 19% to the body as a whole.    

4. When the claimant’s age, education, work experience, and other matters 

reasonably expected to affect his future earning capacity are considered, the evidence

preponderates that the claimant has sustained an loss of earning capacity/wage loss disability in

the amount of 30% over and above his anatomical impairment.  

5. The evidence preponderates that the claimant continues to require medical 

treatment in connection with September 25, 2008, compensable injury and for which respondent

remains liable.  Respondent shall pay all reasonable hospital and medical expenses arising out of

the compensable injury of September 25, 2008.

6. The respondent has controverted the claimant’s entitlement to indemnity benefits 

to correspond with the resulting anatomical impairment and wage loss disability as well as his

entitlement to continuing medical benefit.

CONCLUSIONS

The compensability of the claimant’s September 25, 2008, back injury is not disputed. 

The claimant asserts that as a result of the compensable September 25, 2008, injury he has

sustained an anatomical impairment and wage loss disability in excess of the anatomical

impairment.  Further, claimant contends that he remains in need of medical treatment in

connection with his September 25, 2008, compensable injury.  Claimant seeks the afore

corresponding workers’ compensation benefits as well as controverted attorney fees.  Respondent

contends that the claimant sustained a temporary aggravation of a pre-existing condition for

which appropriate workers’ compensation benefits have been paid.  Respondent denies that the
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claimant has sustained any permanent partial disability for which the injury at work was the major

cause.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.

Additional Medical Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002) mandates that the employer provide such

medical services as are reasonably necessary in connection with the injury received by the

employee.  The injured employee has the burden of proving by a preponderance of the evidence

that medical treatment is reasonably necessary for the treatment of a compensable injury.

As noted above, the compensability of the claimant’s September 25, 2008, injury is not

disputed.   Claimant acknowledged undergoing a prior surgical procedure on his cervical spine. 

Further, the testimony presented on behalf of the claimant reflects that the claimant experienced

occasional back complaints prior to the September 25, 2008, compensable injury.

The credible evidence in the record reflects that prior to the September 25, 2008,

compensable injury, the claimant fully discharged his employment duties without physical

restrictions or limitations.  Additionally, the November 10, 2009, report of Dr. Jamie D. Howard,

the claimant’s physician of over ten (10) years, reflects his assessment of the claimant’s health

during the course of the physician-patient relationship.  The evidence in the record notes the

absence of significant impairment or back problems prior to the September 2008, work-related

accident.  Also noteworthy is the absence of objective findings to support damage to the

claimant’s back as a result of the 1957 polio.
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The evidence preponderates that the claimant has remained symptomatic relative to his

low back and lower extremities since sustaining the September 25, 2008, compensable injury. 

The claimant has undergone numerous diagnostic studies and treatment regimens to address his

low back injury.  While it is undisputed that the diagnostic studies disclosed the presence of

degenerative disk disease at three levels in the lumbar spine as well as spondylolisthesis the

evidence nevertheless preponderates that prior to the September 25, 2008, compensable accident

the afore findings did not require ongoing medical treatment, and the claimant was asymptomatic. 

The mechanics of the September 25, 2008, accident aggravated the claimant’s pre-existing

condition and rendered him symptomatic. 

A pre-existing disease or infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the disease or infirmity to produce the disability for

which compensation is sought.  St. Vincent Medical Center v. Brown, 53 Ark. App. 30, 917

S.W.2d 550 (1996).  In workers’ compensation law, the employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are compensable. 

Nashville Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).

On September 25, 2008, the claimant sustained a compensable injury in the form of an

aggravation of his pre-existing degenerative disk disease and spondylolisthesis.  The mechanics of

the claimant’s September 25, 2008, accidental injury is not disputed.  The claimant received active

medical treatment for the compensable injury following the occurrence of same, to include

medication, physical therapy, and injections.  Additionally, restrictions were placed on the

claimant’s physical activities by his treating physician.  The claimant was seen in consultation by

Dr. Phillip R. Kravetz, pursuant to the recommendation of Dr. James W. Bryan.  It is noteworthy



39

that the June 11, 2009, consultation report of Dr. Kravetz reflects that a copy of same was

provided to Dr. Jamie D. Howard.  After outlining the results of his evaluation and options for the

treatment of the claimant’s complaints, Dr. Kravetz concluded since the clamant had no interest in

surgery, “technically” he was at maximum medical improvement.  The claimant was referred back

to Dr. Bryan for an impairment rating. 

The claimant was seen by Dr. Bryan on July 24, 2009, at which time an impairment rating

was generated.  The July 24, 2009, report of Dr. Bryan concluded that the claimant had reached

maximum medical improvement.  Dr. Bryan also noted in his report that consideration be give for

a trial of lumbar facet injections to break the claimant’s pain cycle.  Ark. Code Ann. §11-9-102

(12), defines the healing period “as that period for healing of an injury resulting from an accident”. 

The healing period continues until the claimant is as far restored as the permanent character of his

injury will permit.  When the underlying condition causing the disability stabilizes, and no further

treatment will improve the injury, the healing period has ended. Carroll General Hospital v.

Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).  The evidence in the record preponderates

that the claimant reached the end of his healing period as a result of the September 25, 2008,

compensable injury on July 24, 2009.

A claimant may be entitled to on-going medical treatment after the healing period has

ended, if the medical treatment is geared toward management of the claimant’s injury. 

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  In the instant claim, Dr.

Bryan not that consideration could be given for a trial of lumbar facet injections to address the

claimant’s pain cycle.  During the course of his treatment for the September 25, 2008,

compensable injury, the claimant has been prescribed medication to address his pain complaints
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and physical therapy, both of which have been beneficial in addressing the pain symptoms growing

out of the injury.  The evidence preponderates that continue medial treatment to address the

symptoms of the compensable September 25, 2008, injury is reasonably necessary in connection

with the treatment of the compensable injury, pursuant to Ark. Code Ann §11-9-508 (a). 

Respondent has controverted the claimant’s entitlement to continued medical treatment

subsequent to July 24, 2009.

Permanent physical Impairment

Permanent impairment is any permanent functional or anatomical loss remaining after the

healing period has been reached.  Hickman v. Kellogg, Brown & Root, 372 Ark. 501, 277 S.W.3d

591 (2008).  Ark. Code Ann. §11-9-704(c)(1)(B) (Repl. 2002), provides that any determination

of the existence or extent of physical impairment must be supported by objective and measurable

physical findings.  Objective findings are findings which cannot come under the voluntary control

of the patient.  Ark. Code Ann. §11-9-102 (16)(A)(i).  Additionally, Ark Code Ann. §11-9-

102(4)(F), provides:

(ii) (a) Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or 
impairment.

(b) If any compensable injury combines with a preexisting disease
or condition or the natural process of aging to cause or prolong disability
or a need for treatment, permanent benefits shall be payable for the 
resultant condition only if compensable injury is the major cause of the 
permanent disability or need for treatment.

Ark. Code Ann. §11-9-102 (14), provides:

(A) “Major cause” means more than fifty percent (50%)
of the cause.
(B) A finding of major cause shall be established according
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to the preponderance of the evidence.

There is no requirement that medical testimony be based solely or expressly on objective findings,

only that the medical evidence of impairment be supported by objective findings.  Wal-Mart

Associates, Inc. v. Ealey, 2009 Ark. App. 680; Singleton v. City of Pine Bluff, 97 Ark. App. 59,

244 S.W.3d 709 (2007). The Commission is not limited only to medical evidence in arriving at the

decision as to the amount or extent of permanent partial disability suffered by an injured employee

as a result of injury.

In the instant claim, the credible evidence reflects that the claimant successfully discharged

his assigned job duties in the employment of respondent through September 25, 2008, without

physical restrictions or limitations.  There is no evidence in the record to reflect that the claimant

actively sought or required medical treatment relative to his low back in close proximity to the

compensable injury of September 25, 2008.  Indeed, the credible evidence in the record is to the

contrary.  The evidence preponderates that the claimant was an active individual who enjoyed

fishing and other sports.  Further, the claimant was responsible to the upkeep of lawn and any

repairs at his residence.

There is not a disputed regarding the occurrence of the September 25, 2008, compensable

accident.  Nor is there a dispute regarding the mechanics of the injury suffered by the claimant at

the time of the accident.  The claimant has remained symptomatic since the occurrence of the

September 25, 2008, compensable accident.  While the claimant acknowledged the 1957 polio

event, the evidence preponderates that he recovered from same after a brief period of

hospitalization.  There is no evidence in the record, medical or otherwise, to reflect that the

claimant displayed observable symptoms or complaints attributable to the polio.  The record is
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devoid of any evidence of medical treatment for complaints attributable to polio being

administered to the claimant subsequent to his discharge following hospitalization.  

The claimant had experience “occasional mild problems with low back”, however the same

did not have a radicular component or pain from nerve damage.  Further, the evidence disclosed

the afore low back pain resolved with rest and mild analgesics.  The claimant suffered a twisting

injury to his spine in the September 25, 2008, compensable accident with an immediate onset of

low back and lower extremity pain.  The claimant has not been symptom free since suffering the

compensable injury.

The diagnostic studies disclosed the presence of 3-level degenerative disk disease and

spondylolisthesis.  While the evidence preponderates that the afore was present prior to the

claimant’s compensable September 25, 2008, accident, the claimant was not impaired or restricted

in his employment activities as a result of same.  Further, the claimant did not seek or require

medical treatment to address symptoms attributable to either the degenerative disk disease or

spondylolistheis prior to the compensable accident of September 25, 2008.  

During his June 11, 2009, Dr. Kravetz opined that the claimant’s injury of September 25,

2008, aggravated the claimant’s pre-existing complaints rather than cause a change in the

anatomy.  Dr. Kravetz also provided to the claimant the option of surgery in the treatment of his

injury. Dr. Bryan performed an impairment determination of the claimant on July 24, 2009, at

which time he deemed the claimant at maximum medical improvement.  It is noteworthy that the

claimant was asymptomatic with respect to the degenerative disk disease and spondylolisthesis

prior to the September 25, 2008, compensable injury.  Dr. Bryan detailed the basis for the

impairment rating resulting from the claimant’s compensable injury using the Guides to the
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Evaluation of Permanent Impairment, Fourth Edition.

Table 75, II C, provides a 7% whole person impairment for an unoperated on, stable, with

medically documented injury, pain, and rigidity associated with moderate to severe degenerative

changes on structural tests; includes unoperated on herniated nucleus pulposus with or without

radiculopathy. and III A. provides a 7% whole person impairment for spondylolysis or grade 1 or

grade II spondylolistheisi, accompanied by medically documented injury that is stable, and

medically documented pain and rigidity with or without muscle spasm.  In his July 24, 2009,

report, Dr. Bryan, in assessing the claimant’s anatomical impairment, arrived at a whole person

impairment of 19%.  

The claimant was asymptomatic relative to his degenerative disk disease and

spondylolisthesis prior to the compensable injury of September 24, 2008.  Since sustaining the

afore compensable injury the claimant has remained symptomatic, displayed objective findings of

the injury, undergone conservative treatment measures to include medicine, physical therapy, and

injections.  The evidence preponderates that the major cause of the claimant’s anatomical

impairment in the compensable injury of September 25, 2009.  Respondent has controverted the

claimant’s entitlement to permanent disability benefits, to include the anatomical impairment.

Wage Loss Disability/Loss of Earning Capacity

The claimant, with a date of birth of August 10, 1936, has a Bachelor’s of Science in

Nursing, a Masters in Public Health, and is enrolled in a Ph. D. program for health services.  The

claimant present a consistent employment history in his employment field.  Prior to the September

25, 2008, compensable injury the claimant did not encounter any physical limitation with respect

to standing, sitting, bending or lifting.  The evidence discloses that the claimant was an active
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outdoorsman who enjoyed fishing.  Since sustaining the compensable injury of September 25,

2008, the claimant has incurred substantial limitations in physical activity.  Specifically, the

claimant is unable to remain in one position for a prolonged period of time due the residuals of the

compensable injury - - namely pain in his low back, hips, and lower extremities.  The afore

adversely impact the claimant’s ability to drive for any significant distance or to engage any

activity for a prolonged period of time.  The claimant has difficulty concentrating and remaining

focus due to residuals of the compensable injury.

The evidence disclosed that when the claimant was unable to perform his duties in the

employment of respondent on a part-time basis due to residuals of his compensable injury, he

notified appropriate personnel of the Department of Workforce Services, relaying that he was

unable to work, thus eliminating access to unemployment benefits.  The claimant is receiving

Social Security benefits.  The claimant has inquired of positions in his employment field and has

expressed the opinion of possible limited/ part-time employment.  

The evidence preponderates that when the claimant’s age, education, work history, and

other matter reasonably expected to affect his future earning capacity are considered, the claimant

sustained an loss of earing capacity or wage loss disability in the amount of 30% in addition to his

anatomical impairment.  Respondent has controverted the claimant’s entitlement to permanent

disability benefits.

AWARD

Respondent his herein ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly compensation benefit rate of $392.00,  to correspond with the

19% anatomical impairment and 30% wage loss disability growing out of the September 25,
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2008, compensable injury.  Said sums accrued shall be paid in lump without discount.

Respondent is further ordered and directed to pay all reasonably related medical, hospital,

nursing and other apparatus expenses in connection with the treatment of the claimant’s

compensable injury of September 25, 2008, to include medical relate travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 
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