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Claimant represented by Mr. Steven R. McNeely, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. Frank B. Newell, Attorney at Law, Little Rock,
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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses.

At issue is whether or not the claimant has developed mental illness

(depression/anger) as a consequence of his compensable back injury. 

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

December 1, 2007, at which time the claimant sustained compensable injuries to

his back and right leg at a compensation rate of $504.00/$378.00.  Medical

expenses, TTD benefits and a 5% rating to the back have been accepted.  The

claimant has applied for Social Security benefits.
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The claimant contends he developed mental illness (depression/anger) as

a result of his compensable injury.  He seeks payment of medical expenses for this

condition.

The respondents contend all appropriate benefits have been paid.  The

respondents offered him a job available under a union contract but he never

returned after he was sent home in September, 2008, due to anger issues.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant and his wife, Jessica, were the only witnesses to testify at the

hearing. 

The claimant, age 42 (D.O.B. February 16, 1968), has a high school

education.  His work history includes jobs as a bail bondsman and seven years with

the Department of Corrections.  He began working for the respondent-employer in

2002.  At the time of his accident, he was earning $17.68 per hour as a leadman.

He is now receiving Social Security Disability benefits ($1,400.00 monthly), (Tr. p.

29).

On December 1, 2007, the claimant was moving machinery when a wheel

broke off, causing him to fall.  The equipment fell on him, injuring his back and right

leg, (Tr. p. 9).  His symptoms include pain, cramping, weakness, and loss of

reflexes, (Tr. p. 9-10, 18) which interfere with his ability to work, play with his

children or go fishing (Tr. p. 20).

The claimant came under the care of Drs. Morris, Cathey and Baskins.  He

was released July 17, 2008, declining surgical fusion.  The claimant returned to

work and his employer accommodated him with sedentary duty, (Tr. p. 13-14).  His

supervisor had a desk pulled out of an office and placed on the plant floor by the
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break room.  The claimant felt he was “on display”, degraded and being punished.

Co-workers were told not to talk to him and his activities were monitored.  On cross-

examination the claimant conceded that the desk was moved to the plant floor so

he would not have to climb the stairs to get to an office, (Tr. p. 36-39).

The claimant sought help for depression and anxiety from his family

physician, Dr. Highsmith.  The personnel office questioned why he went to the

doctor and told him not to return to work until his physician could assure them he

wouldn’t hurt anyone, (Tr. p. 12-13, 15).  Neither Dr. Broughton nor Dr. Baskin felt

the claimant was a danger to himself or others. 

The claimant came under the care of Dr. Broughton at Southeast Arkansas

Behavioral Healthcare.  The doctor has prescribed medication for sleep disturbance

and depression. However, Dr. Baskin initially started the claimant on anti-

depressants (Tr. p. 24).  Dr. Highsmith referred the claimant to Dr. Covey for pain

management.  He obtained a change of physician to Dr. Covey on June 3, 2009.

Some medical expenses incurred prior to June 3, 2009, remain outstanding (Tr. p.

17-18, 21-22).  The respondents provided an undated, unsigned Change of

Physician Form, AR-N.  The claimant stated there were some forms he refused to

sign but that took place when he returned to work, (Tr. p. 32-34, 39-40) and usually

the Form N is provided at the start of the claim.  However, a July 30, 2008, letter

concerning light duty was signed by the claimant. 

MEDICAL EVIDENCE

The respondents’ 122 page exhibit packet was not abstracted as required

by the prehearing notice. 

In his report of August 11, 2008, Dr. Baskin prescribed an antidepressant for

the claimant due to anger, depression and anxiety.  He stated that the medication

might also help with pain.  He recommended psychological counseling causally
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related to the accident at work.  The claimant began psychiatric treatment in

September 2008.  He complained of frustration with his medical care, loss of

income, and the way he was belittled at work.  The claimant also complained of

constant pain.  The psychiatrist noted, “the patient’s affect is noted to be

appropriate/responsive and is consistent with angry mood.”  He was diagnosed with

“mood disorder secondary to chronic lower back pain” and “problems with

occupational stressors and chronic pain.”  Treatment goals include “increased

coping skills” and stress management techniques.  The psychiatrist discussed with

the claimant his decision to forgo back surgery, his future plans for employment and

the effects of depression.  It was noted that the claimant’s mood improved when he

was approved for Social Security (see his report of January 5, 2010). 

An MRI scan of the claimant’s spine taken January 3, 2008, was interpreted

by the radiologist as showing a small central disc protrusion at L5-S1 with

desiccation and contusion or tear of the right hip.  A March 18, 2008, whole body

scan was unremarkable.  On February 4, 2008, Dr. Cathey characterized the MRI

as normal with a negative neurological examination.  Dr. Cathey diagnosed a soft

tissue or musculoskeletal injury and opined the claimant was not a surgical

candidate. 

Dr. Baskin diagnosed the claimant with a disc protrusion at L5-S1 with a

small annular tear and prescribed steroid injections.  A repeat MRI scan on May 7,

2008, showed no change.  There was no evidence of stenosis or nerve root

compression.  Dr. Baskin compared the January and May MRI scans and opined

that the claimant’s condition had improved (see his report of May 15, 2008).  Dr.

Baskin diagnosed discogenic pain.  

A Functional Capacity Evaluation (FCE) conducted on July 9, 2008, was

considered invalid due to inconsistent and submaximal effort.  The claimant refused
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to complete some of the tests.  He was rated as being able to at least perform work

in the sedentary (10 lb. weight limitation) category.  Dr. Baskin released the

claimant on July 17, 2008, with a 5% rating. 

The claimant began treating with Dr. Covey who diagnosed lumbar

radiculitis. In January, 2009, Dr. Covey referred the claimant to Dr. Burba.  After an

abnormal EMG/NCV study, Dr. Burba diagnosed chronic denervation at L5-S1 on

the right related to degenerative disc disease.  Dr. Covey commented in his report

of March 11, 2009, “the EMG by Burba did document a mild right peroneal

neuralgia but fortunately not terrible (sic) severe and I suggested that over time this

may recover.” Dr. Covey has prescribed Mobic, Neurontin, Oxycontin and Prevacid

(see his letter of July 30, 2009).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted medical expenses associated with

psychiatric care and Dr. Covey’s expenses incurred prior to the change of physician

order. 

The evidence of record shows the claimant has developed mental illness as

a result of his compensable injury based on the opinions of Dr. Basin and Dr.

Broughton.  The claimant has developed depression and hostility as a result of his

injury, frustration with the disability system and problems at work.

When the primary injury is shown to have arisen out of and in the course of

employment, every natural consequence that flows from the injury is compensable

unless it is the result of an independent intervening cause.  The basic test is

whether there is a causal connection between the two conditions.  Jeter v. B.R.

McGinty Mechanical, 62 Ark. App. 53, 968 S.W.2d 53 (1998), Bearden Lumber

Company v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983). 
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Therefore, I find the psychiatric care is reasonable and necessary in relation

to the compensable injury. 

The facts regarding Dr. Covey’s authorization are conflicting.  The AR-N

provided is undated and unsigned.  I note the respondents have a formal letter

regarding their job offer to the claimant but created no record of the forms offered

to the claimant or his refusal to sign them.  The respondents offered no witnesses

on when or if the AR-N was provided to the claimant nor did they send the forms by

certified mail to establish that the change of physician rules were provided to the

claimant. 

For the claimant’s part, it is unclear why he requested a change of physician

if an AR-N had never been provided.  Apparently, the Medical Cost Containment

Division does not require proof of an AR-N before granting a change of physician.

Nevertheless, the burden is on the respondents to establish that the change

of physician notice has been explained and provided to the claimant.  The proof on

this issue is insufficient.  Therefore, I find the respondents are liable for all medical

expenses incurred with Dr. Covey. 

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the relationship of employer-employee-
carrier existed among the parties on December 1, 2007, at
which time the claimant sustained a compensable back injury
at a compensation rate of  $504.00/$378.00.  Medical
expenses, TTD benefits and a 5% rating have been accepted.

2. The respondents have failed to prove the claimant was
advised of his change of physician rights.  Therefore, the
respondents are directed to pay all of Dr. Covey’s expenses
for pain management.

3. The claimant has proven by a preponderance of the medical
evidence that his need for psychiatric treatment is causally
related to the compensable injury based on the opinions of
Drs. Baskin and Broughton.  The respondents are directed to
pay all medical expenses associated with Dr. Broughton.
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4. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al. v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


