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COOPER STANDARD AUTOMOTIVE, 

EMPLOYER RESPONDENT NO. 1

PHOENIX INSURANCE CO. 

C/O ST. PAUL-TRAVELERS,
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DEATH & PERMANENT TOTAL
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OPINION FILED AUGUST 3, 2010

Hearing conducted before Administrative Law Judge S. Dale Douthit in

El Dorado, Union County, Arkansas.

Claimant was represented by Mr. Floyd M. Thomas, Jr., Attorney at Law,

El Dorado, Arkansas.

Respondent No. 1 was represented by Mr. Michael J. Dennis, Attorney at Law,

Pine Bluff, Arkansas.

Respondent No. 2 was represented by Ms. Christy King, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 13, 2010, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted in this matter on

April 29, 2010, and a Prehearing Order was filed on that same date.  A copy of

the Prehearing Order was introduced into the record, without objection, as

Commission Exhibit "1", subject to any modifications made at the full hearing.  
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At the full hearing, the parties stipulated to the following:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including January 5, 2006.

3) The claimant’s compensation rates are $428.00 per week for

temporary total disability and $321.00 per week for

permanent partial disability.

4) All issues not outlined herein are reserved.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable specific

incident back injury on January 5, 2006.

2) Whether Respondent No. 2, the Death and Permanent Total

Disability Trust Fund, has controverted compensability.

At the full hearing, the claimant contended that she suffered an injury in the

course and scope of her employment on January 5, 2006, to her low back at the

L4-5 and L5-S1 levels.  The claimant contends her compensable back injury

necessitated surgery on March 13, 2007.  The claimant contends that her injury

arose out of and in the course of her required duties for her employment.  The

claimant contends that she is entitled to payment of all medicals, rehabilitation,

temporary total disability, permanent partial disability, wage loss, and attorney’s

fees.  The claimant contends that Respondent No. 2 has controverted

compensability.

Respondent No. 1 contended at the full hearing that any incident that
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occurred at work was not the cause of the claimant’s need for surgery on

March 13, 2007.  Respondent No. 1 contended that the claimant did not sustain

a compensable back injury on January 5, 2006.

Respondent No. 2 contended that if claimant is found to be permanently

and totally disabled, the Trust Fund stands ready to commence weekly benefits

in compliance with A.C.A. § 11-9-502; therefore, the Trust Fund has not

controverted the claimant’s entitlement to benefits.  Respondent No. 2 specifically

contends that it has not controverted compensability.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are hereby accepted as fact.

3) The claimant has proven, by a preponderance of the

evidence, that she sustained a compensable specific incident

back injury while in the respondent’s employ on January 5,

2006.

4) Respondent No. 2 has not controverted compensability.
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5) All issues not specifically outlined herein are hereby reserved.

DISCUSSION

The claimant, age 52, testified she began working for Cooper Tire in 1990

or 1991.  The claimant testified she continued working for Cooper Tire through

January 5, 2006, when she sustained an alleged compensable back injury.  The

claimant testified that while bending over picking up parts she felt a pop in her

back which caused pain.

The claimant testified that after the lifting incident on January 5, 2006, that

caused her back to pop she immediately reported the incident to her supervisor,

Roy Parker.  The claimant testified she did not immediately go to the doctor but

over the weekend following her back popping, the claimant testified her back pain

continued to increase.  The claimant testified when she reported back to work on

Monday she requested to go to a doctor and her employer sent her to South

Arkansas Medical Associates in El Dorado, Arkansas.  The first medical report

at South Arkansas Medical Associates shows the claimant showed up with

complaints of low back pain on January 16, 2006.  (Cl. Ex. 10)   The claimant was

referred for an MRI of the lumbar spine which was conducted on January 24,

2006.  The MRI study of the claimant’s lumbar spine found at Claimant’s Exhibit

11 shows the claimant had “mild posterior disc bulging at L4-L5 with slight

indentation the thecal sac with narrowing of the neural foramina bilaterally at this
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level.”  The medical records also show that the claimant treated with Dr. D’Orsay

Bryant on February 16, 2006.  Dr. Bryant’s February 16, 2006, report shows that

upon physical examination of the claimant’s low back “the patient does have

severe spasm in the right and left midline.”  (Cl. Ex. 13)

The claimant testified that while receiving medical treatment in 2006 she

was given prescriptions for muscle relaxers, pain relievers, and sent to physical

therapy.  The claimant testified the physical therapy didn’t help, and the claimant

testified physical therapy aggravated her back pain.  The claimant testified that

while being treated for her back she continued to attempt working, but ultimately

claimant testified she was referred to Dr. Chakales who recommended back

surgery and did perform back surgery on March 13, 2007.

The claimant contends that she sustained a compensable back injury on

January 5, 2006, while in Respondent No. 1's employ.  The claimant further

contends Respondent No. 2 have also controverted compensability of her back

injury.  

ADJUDICATION

The claimant’s claim is for an injury caused by specific incident identifiable

by time and place of occurrence.  The Commission has stated in Henry Weaver

v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880) that pursuant to Act 796 of 1993, the following must be shown in order
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to establish the compensability of an injury occurring after July 1, 1993:

(1) proof by a preponderance of the evidence of an injury arising out
of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury caused
internal or external physical harm to the body which required medical
services or resulted in disability or death;

(3) medical evidence supported by objective findings, as defined in
Ark. Code Ann. § 11-9-102(16), establishing the injury; and,

(4) proof by a preponderance of the evidence that the injury was
caused by a specific incident and is identifiable by time and place of
occurrence.

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find the claimant has proven by a

preponderance of the evidence that she sustained a compensable back injury by

specific incident on January 5, 2006.  The claimant credibly testified she injured

her back while lifting parts for the respondent-employer on January 5, 2006.

Further the medical reports show that the claimant’s explanation for her back

injury also corroborated her testimony in that she told all medical providers her

back was injured while working for the respondent-employer.  The record

indicates the claimant did not have any back problems prior to January 5, 2006.

The medical reports clearly show that the claimant’s back injury caused

internal physical harm to her body which required medical services.  The MRI

studies of the claimant’s lumbar spine found at Claimant’s Exhibit No. 11 shows

the claimant has disc bulging at L4-5 with slight indentation of the thecal sac.
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Further, upon physical examination by Dr. Bryant, Dr. Bryant found the claimant

to have “severe spasm in the right and left midline of her back.”  (Cl. Ex. 13)

Clearly, the claimant has medical evidence supported with objective findings

establishing her back injury.  I find that the claimant has proven by a

preponderance of the evidence all of the elements of compensability outlined

above and therefore find that the claimant has proven by a preponderance of the

evidence that she sustained a compensable back injury in the respondent’s

employ on January 5, 2006.

The claimant has contended Respondent No. 2 has controverted

compensability.  I disagree.  In this case, regarding compensability, Respondent

No. 2 has deferred to the outcome of litigation.  By doing so, Respondent No. 2

is bound by the outcome of the litigation regarding compensability between

claimant and Respondent No. 1.  By deferring, Respondent No. 2 has also

negated their appeal rights with regard to compensability.  

In Aluminum Company of America v. Henning, 260 Ark. 699, 543 S.W.2d

480 (1976), the Court stated that the purpose of determining whether or not a

claim has been controverted, and by whom, “is to place the burden of litigation

expense upon the party which made it necessary.”  Clearly, in this instance, it

was Respondent No. 1 which made litigation necessary on the issue of

compensability and not Respondent No. 2.  Therefore, I find that Respondent No.

2 has not controverted the issue of compensability.
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ORDER

The claimant has proven by a preponderance of the evidence that she

sustained a compensable back injury while in Respondent No. 1's employ on

January 5, 2006.  Respondent No. 2 has not controverted the issue of

compensability. 

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


