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STATEMENT OF THE CASE

A hearing was conducted on November 23, 2009, to determine whether the

claimant was entitled to additional permanent disability benefits, as well as to

address a legal issue as set out further below.

A prehearing conference was conducted in this claim on October 21, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, the issues, as well as their respective contentions

were correctly set out in the Prehearing Order, subject to additional stipulations

concerning a legal issue raised by the claimant.  A copy of the Prehearing Order

was introduced as “Commission’s Exhibit 1” and made a part of the record without

objection.
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It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including August 21, 2007; that the claimant sustained a

compensable low back injury on said date; that she earned sufficient wages to

entitle her to compensation rates of $280.00 per week for temporary total disability

and $210.00 per week for permanent partial disability; that the claimant’s healing

period ended on April 17, 2009; that the claimant was assessed a fifteen percent

(15%) whole body impairment which respondents had accepted and were currently

in the process of paying; and that respondents had controverted claimant’s

entitlement to wage-loss disability, if any.

By agreement of the parties, the primary issue presented for determination

was whether the claimant was entitled to wage-loss disability.  In addition, the

claimant raised a legal issue concerning whether the Commission had authority to

enforce a proposed settlement offer which was accepted, but withdrawn prior to the

filing of the Joint Petition with the Commission.

Claimant contended, in summary, that she was entitled to wage-loss

disability in an amount to be determined by this Commission, over and above the

admitted impairment of fifteen percent (15%) to the body as a whole.  Claimant

requested a controverted attorney’s fee on any additional benefits awarded.

Claimant further maintained that she accepted an offer to settle her claim which

should be binding, and that respondents had no absolute right to withdraw any

agreement.
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The respondents contended that it had paid, and continued to pay, all

appropriate benefits to which the claimant was entitled.  Respondents contended

that the claimant was capable of earning wages comparable to or greater than

those she earned at the time of the injury, and could not prove entitlement to wage-

loss disability.  Respondents further contended that no settlement was final until

approved by the Commission, and that it had an absolute right to withdraw a

settlement offer. 

 At the hearing, it was further stipulated that respondents made an offer to

settle the claim which was accepted by the claimant and then withdrawn by the

respondents before a settlement agreement was signed and filed with the

Commission.  (Tr.10, 16)

The claimant, Sherry J. Willis, testified in her own behalf.   Heather Taylor,

a vocational rehabilitation counselor, was called as a witness for the respondents.

The record is composed of the transcript of the November 23, 2009, hearing

containing volumes of medical records introduced as “Claimant’s Exhibits A & B,”

consisting of thirty-six (36) pages, and “Respondents’ Exhibit A,” consisting of

nineteen (19) pages, respectively.  Respondents’ non-medical exhibit, consisting

of thirty (30) pages, introduced as “Respondents’ Exhibit B,” together with the

evidentiary deposition of Tara Ellis, taken at the instance of the respondents, but

introduced as “Claimant’s Exhibit C” and retained in the Commission file in bound

form.  In addition, respondents submitted a trial brief on the issue of whether a
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settlement offer can be withdrawn before a Joint Petition is drafted and filed with the

Commission.  On November 24, 2009, the claimant submitted a letter brief, together

with redacted attachments to which the respondents filed a November 23, 2009,

(sic) response.  The letter briefs and responses, aforementioned, have been blue-

backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. A Joint Petition for final settlement was never filed in this claim.  A settlement

agreement may be withdrawn before it is drafted, filed, heard, and approved

by the Arkansas Workers’ Compensation Commission.  A proposed

settlement agreement is not binding without a hearing and approval of this

Commission.

4. The claimant has proven, by a preponderance of the credible evidence, that

she sustained substantial wage-loss disability in excess of the fifteen percent
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(15%) whole body impairment sustained as the result of her August 21,

2007, injury and resulting surgery.

5. The claimant has proven, by a preponderance of the evidence, that she

sustained a thirty-five percent (35%) wage-loss disability related to her

industrial injury, for an overall permanent partial disability of fifty percent

(50%) to the body as a whole.

DISCUSSION

The relevant facts in this claim are basically undisputed.  The claimant,

Sherry Jo Willis, is forty-four (44) years old.  She completed the 11th grade at

Fayetteville High School.  The claimant does not have a GED.  The claimant has

been attending GED classes.  In order to pass the GED, a student must score at the

12th grade level on all six (6) areas of the TABE (Test of Adult Basic Education).

The claimant is reportedly only at the 6th grade level.  The claimant explained that

she was a student athlete at Fayetteville and that all she had to do was play

basketball in order to advance in school.  The claimant’s work history has consisted

primarily of general laborer/manufacturing production worker.  The claimant’s job

with the employer herein was extremely, physically demanding work.  As reflected

by the stipulations, the claimant sustained an admitted injury to her low back on

August 21, 2007.  The claimant was employed as a general laborer for Wheatland

Tube Company.  The claimant reported that, at the time of her injury, she was in the

process of throwing pipe overhead into a rack and in the process of moving pipes
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and twisting, she felt a pop in her low back.

Respondents exercised good faith in meeting its obligation under our

workers’ compensation laws. by providing the claimant prompt, reasonably

necessary medical treatment, as well as appropriate indemnity benefits.  The

claimant was initially treated conservatively.  Ultimately, the claimant underwent a

lumbar fusion at L5-S1 performed by Dr. Edward H. Saer on July 28, 2008.  As

reflected by the stipulations, Dr. Saer indicated that the claimant reached maximum

medical improvement on April 17, 2009, at which time he assigned a fifteen percent

(15%) impairment rating, as well as imposed significant lifting restrictions on the

claimant’s activities.  Dr. Saer indicated that the claimant could initially perform work

in the sedentary or light category of work demand, but, with time, Dr. Saer hoped

that the claimant would be able to resume work in a permanent basis up to the

medium work demand category.

Two (2) issues have been presented for determination.  First, the claimant

raised a legal issue concerning whether the Commission has the authority to

enforce a proposed settlement offer which was accepted, but withdrawn prior to the

filing of the Joint Petition with the Commission.  By agreement of the parties, the

only remaining issue presented for determination concerns claimant’s entitlement

to wage-loss disability.

LEGAL ISSUE

Ark. Code Ann. §11-9-805 (Repl. 2002) provides, in part:



-7-

(a) Upon petition filed by the employer or carrier and the injured
employee, requesting that a final settlement be had between the
parties, the Workers' Compensation Commission shall hear the
petition and take testimony and make such investigations as may be
necessary to determine whether a final settlement should be had.

(b)(1)  If the Commission decides it is for the best interests of the
claimant that a final award be made, it may order an award that shall
be final as to the rights of all parties to the petition.

(2) Thereafter, the Commission shall not have jurisdiction over any
claim for the same injury or any results arising from it.

Commission Rule 099.19 contains specific language concerning

requirements which must be met before a proposed Joint Petition for final

settlement can be considered.  Specifically, the Joint Petition must set forth, in

detail, the reasons for its approval as to why it would be in the claimant’s best

interest as required by Ark. Code Ann. §11-9-805(b).

Further, Rule 099.19 states:

It shall be necessary for the claimant to appear and testify at a Joint
Petition hearing.  Petitions shall be signed by all parties, including the
claimant, and must be verified.

The parties agreed that no Joint Petition, signed by all parties was ever filed

in this claim.  Although, the claimant maintained that the attorneys exchanged

correspondence confirming the settlement, such an agreement does not satisfy the

rules of the Commission.  In fact, it has been held that an agreement for final

settlement approved by the Commission without a hearing, and evidenced only by

letters to the Commission from the employer and the claimant’s attorney was not a
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final settlement within the meaning of the statute.  See, Georgia & Pacific Corp. v.

Norsworthy, 244 Ark. 399, 425 S.W.2d 320 (1968).

The proposed final settlement was never filed with this Commission.  No

hearing was conducted in order to take testimony and make investigations to

determine whether a final settlement should be had.  Respondents had a right to

withdraw any agreement prior to its approval by the Commission.

WAGE-LOSS DISABILITY

The Arkansas workers’ compensation law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  In order to be entitled to any

wage-loss disability in excess of permanent physical impairment, the claimant must

first prove, by a preponderance of the evidence, that she sustained permanent

physical impairment as a result of the compensable injury.  Wal-Mart Stores, Inc.

v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000); Needham v. Harvest Foods, 64

Ark. App. 141, 987 S.W.2d 278 (1998).  If the employee is totally incapacitated from

earning a livelihood at that time, she is entitled to compensation for permanent and

total disability.  See, Minor v. Poinsett Lumber & Mfg. Co., 235 Ark. 195, 357

S.W.2d 504 (1062).  Objective and measurable physical or mental findings, which

are necessary to support a determination of “physical impairment” or anatomical

disability, are not necessary to support a determination of wage-loss disability.

Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).
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A worker who sustains an injury to the body as a whole may be entitled to

wage-loss disability in addition to her anatomical loss.  Glass v. Edens, 233 Ark.

786, 346 S.W.2d 685 (1961).  The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001); Cross v. Crawford

County Memory Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The

Commission is charged with the duty of determining disability based upon a

consideration of medical evidence and other mattes affecting wage-loss, such as

the claimant’s age, education, and work experience.  Emerson Electric, supra;

Eckhardt v. Willis Shaw Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998);

Bradley v. Alumax, 50 Ark. App. 13, 899 S.W.2d 850 (1995).  Such other matters

may also include motivation, post-injury income, credibility, demeanor, and a

multitude of other factors.  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d

130 (1990); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d  946

(1984); Glass, supra.  A claimant’s lack of interest in pursuing employment with her

employer and negative attitude in looking for work are impediments to our full

assessment of wage-loss.  Logan County v. McDonald, 90 Ark. App. 409, 206

S.W.3d 258 (2005); Emerson Electric, supra.  In addition, a workers’ failure to

participate in rehabilitation does not bar her claim, but the failure may impede a full

assessment of her loss of earning capacity by the Commission.  Nicholas v.

Hempstead County Memoriay Hospital, 9 Ark. App. 261, 658 S.W.2d 408 (1983).
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The Commission may use its own superior knowledge of industrial demands,

limitations, and  requirements  in  conjunction  with  the evidence to determine

wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635

S.W.2d 276 (1982). 

Again, the relevant facts are undisputed.  The claimant is forty-four (44)

years old.  The claimant attended high school, but did not graduate.  She has been

unable to achieve a GED.  Although the claimant has enrolled in GED classes, she

reportedly only has achieved a 6th grade level.  The claimant’s work history has

primarily been as a general laborer/manufacturing production worker.  The claimant

also has a felony conviction which further compromises her ability to obtain

employment.  Prior to her August 21, 2007, industrial injury, the claimant was able

to perform physically demanding jobs and was able to accept employment in the

heavy category of physical work demands in the manufacturing industry.  Following

her admitted injury, the claimant has been released with significant physical

restrictions while being permitted to work in the light to medium category of physical

work demands.   Although respondents contend that the claimant is capable of

earning wages comparable to or greater than those earned at the time of the injury

and cannot prove entitlement to wage-loss disability, their assertions are

inconsistent with, and overshadowed by, the overwhelming weight of evidence in

this claim.  

Just prior to the scheduled hearing, respondents employed the services of
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a vocational rehabilitation consultant to conduct an initial vocational assessment

in this claim.  Heather Taylor met with the claimant on November 11, 2009, and

issued a lengthy vocational assessment on November 13, 2009.  (Resp. Ex. B,

pp.19-27)

I found respondents’ expert witness to be a credible witness.  Rather than

conduct an exhaustive analysis of her nine (9) page report, suffice it to say that Ms.

Taylor has identified a number of light and medium category physical work demand

jobs that the claimant might be able to pursue, assuming that they did not require

a GED and did not require a clean criminal background while, at the same time

noting that the jobs were typically entry-level, unskilled labor jobs which typically

pay minimum wage.  In addition to her report, Ms. Taylor was called as a witness

by the respondents.  A portion of her candid testimony on cross-examination is set

out below:

Q     . . . You mentioned that there are two things that made it difficult for Ms. Willis

to find work.  That would be the criminal conviction in her background as well as the

lack of a GED, correct?

A     Correct.

Q     And in point of fact, there’s actually a third element that’s been added there

now, and that’s the fact that she’s had a back fusion, right?

A     Having a workers’ compensation injury does often make it difficult in returning

to work in my experience.

Q     All right.  Those things that she told you that she had difficulty with, bending,

stooping, standing for long periods of time, walking, trouble sleeping, taking
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medications, those are things that she was not doing before this accident took

place, right?

A     Correct.

Q     And when I say medications, I’m taking specifically about the medications she

told you she was taking, oxycodone and Flexeril and Lyrica, right?

A     Correct.

Q     Heather, I’m not going to ask you to – I’m not going to try to repeat with you all

the things you have here in this report, very thorough report.  Let me go back to that

jobs issue just for a moment, though.  You indicated there that these jobs are all

minimum wage type jobs that we’re talking about?

A     Yes.

Q     And she was making more than that when she was working at Wheatland

Tube, right?

A     I think she said she was making about $11 an hour.

Q     Okay.  So even if she got one of these jobs that you’re generally talking about,

and I understand you’re very general because of the time constraint, they would

likely be at the minimum wage and therefore a lesser amount of money than she

was making, correct?

A     Correct.  I’d say probably, you know, $7.25 to about an $8 average.

Q     Heather, what were your instructions?  Who did you receive instructions from

about involvement in this case?

A     Mr. Parrish contacted me and requested that I complete an evaluation, and

requested that I meet with Ms. Willis to complete the evaluation.

Q     Did he ask you to help her find a job?
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A     No.  Just because of time constraints, I really didn’t have time to do anything

other than just meet with her on the one time and complete my initial assessment.

(Tr.83-84)

After a full consideration of the medical evidence indicating that the claimant

sustained a fifteen percent (15%) whole body impairment which imposed significant

physical restrictions on the claimant, and after consideration of the claimant’s age,

education, and work experience, together with the testimony of the vocational

expert, I find that the claimant has proven, by a preponderance of the evidence, that

she sustained significant wage-loss disability in addition to her admitted

impairment.  I find that the claimant has sustained a thirty-five percent (35%) wage-

loss disability  which respondents have controverted.  

AWARD

Respondent, Sentry Insurance Company, is hereby directed and ordered to

pay, to the claimant, permanent partial disability benefits at the rate of $210.00 per

week, beginning April 18, 2009, and continuing for 225 weeks, representing a

permanent partial disability of fifty percent (50%) to the body as a whole,

specifically a fifteen percent (15%) whole body impairment, together with wage-loss

disability in the amount of thirty-five percent (35%) to the body as a whole.

Additionally, claimant’s attorney, Mr. Gary Davis, is hereby awarded the

maximum statutory attorney’s fee on the controverted portion of this Award, one-half

(½) of which is to be paid by respondents and one-half (½) of which is to be paid



-14-

by the claimant, pursuant to the provisions of Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


