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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 18, 2010, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on January 11, 2010.  This

Prehearing Order set out the stipulations offered by the

parties and the issues to be ligated and resolved at the

present time.  A copy of this Prehearing Order was made

Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations were submitted by the parties in the

Prehearing Order and are hereby accepted:

1. The employee/employer/insurance carrier
relationship existed on or about December 3, 2008,
at which time the claimant sustained a compensable
injury.

2. The claim for a workers' compensation injury
occurring on that date was accepted as
compensable. 
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3. Respondents deny liability for the EMG testing
currently at issue in this claim.  

The issues to be litigated and resolved at the present

time were limited to the following:

Claimant:

1. Claimant's entitlement to recommended medical
treatment.

Respondent:

1. Claimant's request for additional benefits.

The record consists of the February 18, 2010, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant sustained an admittedly compensable injury

in a motor vehicle accident while driving for Performance

Food Group on December 3, 2008.  He was treated at St.

Vincent North in Sherwood and underwent noncontrast CT scans

of his head, cervical spine, and thorax.  He received X-rays

of his right shoulder and right knee.  The hospital’s

diagnosis was multiple scalp lacerations, neck strain, and

shoulder and knee contusions. The claimant did not break any

bones in the accident and was discharged from the hospital

later the same day.

The claimant came under the care of Dr. Marcia Hixson

at Concentra Health Centers on December 5, 2008.  At that

time the claimant described hurting in his head, chest,

shoulders, wrist, arms, knees and back.  Between December 5,

2008, and January 21, 2009, the claimant was treated by
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Concentra physicians with medication and physical therapy. 

The claimant was also restricted during that period by

physicians from driving company vehicles.

Dr. Hixson dictated at least two documents for the

claimant’s January 21, 2009, medical services.  In one

document, Dr. Hixson indicated that “the patient was

instructed to return to the clinic as needed.”  (R. Exh. 1

p. 39)  In a second document, Dr. Hixson indicated that the

patient’s status was “Released from care.”  (R. Exh. 1 p.

40)  In both documents, the claimant was released to return

to work with no restrictions.

The claimant testified that when he attempted

thereafter to return to his job, he was informed that he had

been terminated due to the accident.  The claimant testified

in a deposition that he was also not allowed to go back to

see Dr. Hixson.  (Jt. Exh. 1 p. 12)  

The claimant received a change of physician to Dr.

Harold Chakales.  On August 26, 2009, Dr. Chakales prepared

a letter to Gallagher Bassett Services, Inc., explaining

that Dr. Chakales recommends an EMG of the claimant’s neck

and both arms and back and both legs to see if he has any

significant findings indicating a disc problem.  (R. Exh. 1

p. 49)  The respondents deny liability for the EMG testing

currently at issue.  The respondents contend that the

treatment sought by the claimant from Dr. Chakales is not

reasonably necessary nor causally related to the December 3,
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2008, work-related injury.  (Comm. Exh. 1 p. 3)  The

respondents contend that the testing Dr. Chakales is

proposing relates to symptoms which were not identified

initially in the claimant’s treatment with the initial

treating physician. (T. 7)  In addition, the respondents

object to the admissibility of a photocopy of a photograph

of the claimant’s truck offered into evidence at the hearing

conducted on February 18, 2010.  (T. 27)

Issue 1: Photograph Admissibility

I note that the Arkansas Supreme Court has previously

explained in St. Paul Ins. Co. v. Touzin, 267 Ark. 539, 592

S.W.2d 447 (1980):

First, the compensation law provides that the
Commission is not bound by technical rules of
evidence or procedure, but may "conduct the
hearing in a manner as will best ascertain the
rights of the parties." [Citation omitted].
Professor Larson discusses at length the cases
construing such provisions in workers'
compensation statutes. He concludes that the
factfinders are expected to adhere to basic rules
of fair play, such as recognizing the right of
cross examination and the necessity of having all
the evidence in the record. On the other hand, a
compensation commission undoubtedly has expertise
much superior to that of a jury in the weighing of
testimony and should therefore be left to
determine the probative value of hearsay testimony
and other proof that might not be admissible in a
court of law. Larson, Workmen's Compensation Law,
79.00 and 79.80 79.84 (1976).

In the present case, I find that the proffered

photograph has no evidentiary value and will not be

considered in rendering a decision in this case.  In this

regard, the claimant testified that he obtained the



5TASHERRON WILLIAMS - F812166

photograph from the company and therefore did not take the

photograph himself.  The claimant’s attorney had no evidence

to offer as to when after the accident the photograph was

taken, or what modifications were made to the truck after

the accident.  (T. 26)  The claimant testified that he

thought the engine had actually been removed before the

photograph was taken, but he was not sure.  On this record,

I conclude that the proffered photograph lacks an adequate

foundation to provide any probative value as to the

appearance of the truck after the accident but before post-

accident modifications.

Issue 2: Reasonably Necessary Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a
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compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In addition, the Full Commission explained in Wells v.

Wal-Mart Associates, Full Workers’ Compensation Commission,

Opinion filed May 22, 2002 (W.C.C. No. F100849):

[W]e note that an injured worker is not required
by law to establish a need for ongoing medical
treatment through evidence of objective medical
findings. Williams v. Prostaff Temporaries, 336
Ark. 510, 988 S.W.2d 1 (1999). However, we note
that the presence or absence of ongoing objective
pathology can be a relevant factor.

In the present case, I find that the claimant has

established by a preponderance of the evidence that the EMG

testing proposed by Dr. Chakales is reasonably necessary for

and causally related to the injuries that he sustained on

December 3, 2008.   

In reaching this conclusion, I am highly persuaded by

Dr. Chakales’ initial clinical findings upon examination on

August 5, 2009, over six months after Dr. Hixson’s release. 

In his examination on August 5, 2009, Dr. Chakales recorded

a restricted range of motion of the neck, less than 50%, and

“a great deal of spasm.”  The Arkansas Courts have

identified muscle spasm as an objective medical finding. 
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Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d

124 (1999).  Consequently, the claimant has presented

evidence of an objective pathology in his cervical spine

when he presented to Dr. Chakales.  In addition, Dr.

Chakales noted an 80% restriction in motion in the lumbar

spine during that same examination.

To the extent that the respondents contend that the

claimant’s symptoms in August of 2009 were not the same

symptoms identified by his initial treating physician, I

note again that Dr. Hixson on December 5, 2008, recorded

from the claimant complaints of hurting at that time in his

head, chest, shoulders, wrist, arms, knees and back.  (R.

Exh. 1 p. 10)  I note that the December 3, 2008, reports

from St. Vincent Heath System include a physical examination

section which has checked “muscle spasm/decreased ROM” for

the neck and for the back.  (R. Exh. 1 p. 3)  I note that,

notwithstanding the claimant’s prescriptions for Flexeril

and Vicodin at Concentra, Dr. John Adametz reported spasm in

the thoracic region of the claimant’s back upon examination

on January 6, 2009.  (R. Exh. 1 p. 28) 

For his part, Dr. Chakales diagnosed the claimant on

August 5, 2009, in part with residuals of cervical spine

injury and residuals of lumbar spine injury.  There is no

credible evidence in the record that the claimant has worked

anywhere after the accident on December 3, 2010, or that the

claimant engaged in any activity which re-injured his neck
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or back after he last treated with Dr. Hixson on January 21,

2009, but before Dr. Chakales observed a great deal of spasm

on August 5, 2010.  

In summary, based on the record of back and neck and

shoulder symptoms recorded both by the initial treating

physicians and by Dr. Chakales, I find that the claimant has

established by a preponderance of the evidence that symptoms

for which Dr. Chakales proposes EMG testing are causally

related to the injuries that the claimant sustained during

his accident on December 3, 2008.  In light of the

persistent nature of the claimant’s symptoms, which are

corroborated by ongoing objective pathology in the form of

spasm detected by Dr. Chakales, I also find that the

claimant has established by a preponderance of the evidence

that EMG testing proposed by Dr. Chakales is reasonably

necessary medical treatment for the claimant’s compensable

injuries.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer/insurance carrier
relationship existed on or about December 3, 2008,
at which time the claimant sustained a compensable
injury.

2. The claim for a workers' compensation injury
occurring on that date was accepted as
compensable. 

3. Respondents deny liability for the EMG testing
currently at issue in this claim. 

4. The claimant has established by a preponderance of
the evidence that the EMG testing proposed by Dr.



9TASHERRON WILLIAMS - F812166

Chakales is reasonably necessary medical treatment
for the claimant’s compensable injuries.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein. 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


