
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F101926

PEARLINE WILLIAMS, EMPLOYEE CLAIMANT

L & W JANITORIAL SERVICE, INC.,
EMPLOYER RESPONDENT NO. 1

CINCINNATI INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 3

OPINION FILED JANUARY 26, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on October 28, 2009,
in Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. George E. Pike, Jr., Attorney at Law, Little Rock,
Arkansas.

Respondents No. 1 represented by Mr. William C. Frye, Attorney at Law, North
Little Rock, Arkansas.

Second Injury Fund and Death and Permanent Total Disability Trust Fund were
excused from attendance at the hearing.

ISSUES

A hearing was conducted to determine if sanctions should be imposed

against the respondents for failure to pay benefits in accordance with an award.

At issue is whether or not the respondents owe a 20% or 36% penalty

pursuant to Ark. Code Ann. § 11-9-801, along with attorney’s fees based on A.C.A.

§11-9-715, and whether or not the respondents are in contempt of the

Commission’s order pursuant to Ark. Code Ann. § 11-9-706.
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After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find that the claimant’s motion has

merit.

STATEMENT OF THE CASE

This claim has been in litigation since 2002.  On March 14, 2008, the Full

Commission entered an Order awarding the claimant 37% impairment for a

scheduled knee injury and finding her to be permanently and totally disabled.  The

case was appealed to the Supreme Court which denied the Petition for Review and

issued a mandate on June 25, 2009.

The respondents began paying on the accrued benefits ($28,223.09) in

installments of varying amounts, however, the calculations were mistakenly based

on a healing period of December 2006 instead of 2005.  Mr. Pike contacted Mr.

Frye to notify him of the error.  Supplemental checks were issued which were

insufficient and  the attorney’s fee was mistakenly paid at 25% rather than the

sliding scale of 30/20/10% corresponding with the injury date of November 15,

2000.  Furthermore, benefits were suspended from July 8, to September 16, 2009,

without explanation.  Ultimately, the respondents contacted Jana Craig at the

Commission to calculate the Award.  Even then, the respondents did not pay the full

amount.

On August 25, 2009, the claimant filed a Motion for Sanctions against the

respondents, citing Mohawk Tire & Rubber Co. v. Bridges, 259 Ark. 728, 536
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S.W.2d 126 (1976).  It took the respondents over four months to get the claimant’s

benefits set up for bi-weekly payments from the June 25, 2009, mandate to the date

of the hearing.

The respondents replied by letter dated September 30, 2009.  They rely on

McGee v. Mid-America Packaging, Full Commission Opinion of November 20, 2002,

(WCC #F107441), and Barbara Bingle v. Quality Inn, 96 Ark. App. 312, 241 S.W.3d

271 (2006).  As of the hearing date, the respondents had made the claimant’s

benefits current and conceded they owed a 20% penalty on the amounts paid

before July 15, 2009, but the respondents contend the mistakes and delays were

not willful and they are not in contempt of the Commission’s order.  Since they are

now in compliance, they should not be fined, see Cooper Tire & Rubber Co. v.

Richard Angell, 75 Ark. App. 325,       S.W.2d ___ (2001).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The adjustor on this claim did not testify why the accrued benefits were not

paid in a lump sum.  Attorney Frye took the blame for the mathematical

miscalculations  (Trp.8).

Ark. Code Ann. § 11-9-802 mandates payment of benefits awarded within

fifteen days of becoming due.  Late payments are assessed a 20% penalty.  If the

failure to pay benefits is deemed “willful and intentional,” the penalty is 36%.

Pursuant to Ark. Code Ann. § 11-9-706, the Administrative Law Judge or the

Commissioners have the authority to find a party in contempt and levy a fine of up

to $10,000.00 for “disobeying,” “resisting” or “refus[ing]” to comply with any order.
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The contempt citation is a matter of discretion with the Commission and the

determination of whether or not intentional failure to pay benefits occurred is a

question of fact.  The respondents may be directed to pay the fine into the registry

of the Commission, however, the statute does not prohibit the fine from being made

payable to the claimant’s attorney.  Karen Brewer v. Windsor Door, Full

Commission Opinion of September 12, 2003 (F002317), affirmed by the Court of

Appeals in an unpublished opinion.

The Commissioners have held that a mathematical miscalculation is

punishable by sanctions, Delshon Tyous v. CMC Steel Fabricators, Inc., January

11, 2010 (E700734).   The respondents are reminded that claimants are receiving

only a percentage of their average weekly wage in compensation benefits so any

miscalculation or delay magnifies their ability to support themselves.

The evidence of record shows that when the appeals were exhausted, the

accrued Award was not paid in full.  Rather, checks were sent to the claimant in

varying amounts.  The adjustor offered no explanation on how these benefits were

calculated.  Even when claimant’s attorney and Jana Craig pointed out some errors,

the carrier still did not catch the claimant up to date in her benefits until the day of

the  hearing.   It  took  the respondents over four (4) months to get the claimant’s

bi-weekly benefits started.  These actions constitute “willful and intentional” failure

to pay benefits in contempt of the Commission’s Order.  In assessing the amount

of the sanctions, I have taken into consideration the fact that the respondents have

voluntarily accepted a twenty percent (20%) penalty.
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1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer/employee/carrier existed among the parties on
November 10, 2000, at a compensation rate of $136.00.

2. On March 14, 2008, the Commissioners awarded the claimant
a thirty-seven percent (37%) impairment rating for a knee
injury.  The claimant was also found to be permanently and
totally disabled.  Appeals were exhausted when the Supreme
Court issued a mandate on June 25, 2009.

3. Fifteen (15) days after the mandate, the respondents owed the
claimant $25,548.27 in accrued benefits, plus interest and
attorney’s fees.  Instead of paying the accrued benefits in a
lump sum, the respondents began issuing checks in varying
amounts beginning July 9, 2009.  Since full payment was not
tendered by July 15, 2009, the respondents owe a thirty-six
percent (36%) penalty on the Award pursuant to Ark. Code
Ann. §11-9-802, with a credit for benefits and penalties paid,
until the accrued Award was paid and the claimant was set up
for the bi-weekly payment of $272.00.

4. The respondents are in contempt of the Commission’s Order
pursuant to Ark. Code Ann. §11-9-706.  They are directed to
pay $1,000.00 to the claimant’s attorney.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

6. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC Rule
10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992)(E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
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1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with

the Findings of Fact above.  All accrued sums shall be paid in a lump

sum without discount and this award shall earn interest at the legal

rate until paid, pursuant to Ark. Code Ann. §11-9-809, and Couch v.

First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark.

Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App. 67,

983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and

Hartford Fire Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229

(2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


