
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F904048

LARRY D. WILLIAMS, EMPLOYEE
CLAIMANT

CITY OF LEWISVILLE, 
SELF-INSURED EMPLOYER RESPONDENT

ARKANSAS MUNICIPAL LEAGUE WCT,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JUNE 25, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was pro se.

The respondent was represented by HONORABLE J. CHRIS
BRADLEY, Attorney at Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 15, 2010, in Texarkana, Arkansas.  A Prehearing Order

was entered in this case on March 15, 2010.  The following

stipulations were submitted by the parties either in the

Prehearing Order or during the course of the hearing and are

hereby accepted:

1. The employee/employer relationship existed on
March 10, 2009.

2. The claimant worked forty hours per week and
earned $7.15/hour.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of left leg injury.

2. Past medical expenses.
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3. Future medical expenses.

4. Temporary total disability from March 10, 2009, to
a date yet to be determined.

5. Average weekly wage (resolved by stipulation.

Respondent:

1. Compensability.

The record consists of the April 15, 2010, hearing

transcript and the exhibits contained therein.  In addition,

I have “blue-backed” to mark for identification purposes:

(1) a document entitled “Sworn Affidavit” received at the

Commission on May 20, 2010; (2) Mr. Bradley’s May 26, 2010,

letter objecting to the “Sworn Affidavit” as evidence in

this claim; (3) Mr. Williams’ “Motion to Show Cause”

received at the Commission on June 9, 2010; and (4) the

administrative law judge’s April 2, 2010, letter to the

parties documenting the prehearing conference discussion

conducted on April2, 2010.

DISCUSSION

     The claimant, Larry Williams, became employed by the

City of Lewisville in March of 2008.  (T. 9) His job duties

included working on a trash truck, weedeating, patching

holes, and picking up trash and limbs on the side of the

road.  (T. 8) Mr. Williams was terminated by the City on

April 6, 2009.  (T. 34)  

Mr. Williams contends that he was hit in the left leg

by a backhoe operated by his supervisor, David Thomas, on
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March 10, 2009, and injured his left leg.  (Comm. Exh 1. p.

2) Mr. Williams testified that a co-worker, Cleveland

Hamilton, witnessed the incident.  (T. 11) Mr. Hamilton did

not testify at the hearing conducted on April 15, 2010;

however, on or about May 19, 2010, Mr. Williams mailed to

the Commission a document entitled “Sworn Affidavit” signed

by Cleveland Hamilton.  (C. Proffered Exh. 2) The

respondents objected to the admissibility of the document

into the record.  (R. Exh. 2)

Mr. Williams testified that he was hit in the leg when

Mr. Thomas turned the bucket right instead of left.  (T. 9) 

Mr. Williams testified that Mr. Thomas asked him if he was

all right.  (T. 9) Mr. Williams testified that when his leg

started swelling, Mr. Williams showed Mr. Thomas his leg at

the water tower about two days later.  (T. 9, 11) Mr.

Williams testified that Mr. Thomas said it was just

arthritis swelling.  (T. 10) Mr. Williams testified that he

did not ask about a doctor when the incident occurred.

Mr. Williams testified that Mr. Thomas is the only

person that he reported the injury to.  (T. 11) Mr. Williams

testified that he went in the office a day or two after he

was hit and asked Misty about it, learned that Mr. Thomas

had not reported the incident, and was told that he only had

24 hours to report the incident.  (T. 15-16, 31)

Mr. Williams presented to Medical Park Hospital on

April 14, 2009, eight days after he was terminated by the
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City. (C. Exh 1. p. 2) A Triage report from that visit

indicates that Mr. Williams had at that time an onset of

symptoms for five days, and that he had been hit with a

backhoe on Friday as per the patient.  (C. Exh. 1 p. 3) An

Emergency Physician Record under “duration/occurred:”

likewise shows a handwritten “5” next to “days ago.”  (C.

Exh. 1 p. 10) 

Mr. Williams testified that he did not know why the

medical report would say that he was hit with a backhoe on

Friday.  (T. 20) Mr. Williams testified that the knee

started bothering him all at once because he was steady

working on the trash truck.  (T. 10) Consistent with that

testimony, the March 14, 2009, Triage report states that

“working on trash truck” and “Jumping off truck” made Mr.

Williams’ pain worse and “getting off truck” made his pain

better.  (C. Exh. 1 p. 3)

     The respondents deny that Mr. Williams sustained a work

related injury.  (Comm. Exh. 1 p. 2) Mr. Thomas testified

that he recalled a day when Mr. Thomas operated the backhoe,

and the workers joked that Mr. Thomas had hit Mr. Williams

on the cap he was wearing on his head.  (T. 47) However, Mr.

Thomas denied any backhoe incident where he hit Mr.

Williams’ leg. (T. 57) Mr. Thomas testified that Mr.

Williams did not approach Mr. Thomas until after Mr.

Williams had seen a doctor.  (T. 53)
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Mr. Thomas testified that he and Mr. Williams had

conversation a year earlier, in March of 2008, when Mr.

Thomas observed the pant leg tight around Mr. Williams’

knee.  (T. 49) Mr. Thomas testified that he asked Mr.

Williams what was wrong with his knee, that Mr. Williams

pulled up his pants leg where Mr. Thomas observed a swollen

knee, and that Mr. Williams indicated that he had bad knees. 

(T. 48-49) 

Issue 1: Evidentiary Objections

On page 13 of the hearing transcript, Mr. Bradley

objected as hearsay to Mr. Williams testifying as to what

medical personnel told him at the hospital on April 14,

2009.  Mr. Olsen did not object to Mr. Williams testifying

that he received Ibuprofen at the hospital, but objected as

hearsay to Mr. Williams testifying that he received the

Ibuprofen for swelling.  (T. 13) 

I note that the Arkansas Supreme Court has previously

explained in St. Paul Ins. Co. v. Touzin, 267 Ark. 539, 592

S.W.2d 447 (1980):

First, the compensation law provides that the
Commission is not bound by technical rules of
evidence or procedure, but may "conduct the
hearing in a manner as will best ascertain the
rights of the parties." [Citation omitted].
Professor Larson discusses at length the cases
construing such provisions in workers'
compensation statutes. He concludes that the
factfinders are expected to adhere to basic rules
of fair play, such as recognizing the right of
cross examination and the necessity of having all
the evidence in the record. On the other hand, a
compensation commission undoubtedly has expertise
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much superior to that of a jury in the weighing of
testimony and should therefore be left to
determine the probative value of hearsay testimony
and other proof that might not be admissible in a
court of law. Larson, Workmen's Compensation Law,
79.00 and 79.80 79.84 (1976).

I find that Mr. Williams’ testimony that he received

his medicine “for swelling” denies the respondents their

right of cross-examination of any medical personnel who may

have made any statement to Mr. Williams as to why he was

being prescribed Ibuprofen.  Mr. Williams also testified

that the information should be written on the medical

reports.  (T. 14) However, Mr. Williams also testified later

in the hearing that he cannot read. (T. 24) I find under

these circumstances that Mr. Williams’ testimony that his

Ibuprofen was “for swelling” has no probative value for the

issues in this case, and therefore will not be considered in

rendering a decision in this case.  

The respondents also object to the admissibility of the

“Sworn Affidavit” of Cleveland Hamilton received at the

Commission on May 20, 2010, following a hearing on April 15,

2010.  

     Arkansas Code Annotated § 11-9-705(c)(1) (Repl. 2002)

provides:

(A) All oral evidence or documentary evidence shall be
presented to the designated representative of the
commission at the initial hearing on a controverted
claim, which evidence shall be stenographically
reported.
(B) Each party shall present all evidence at the
initial hearing.
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(C)(i) Further hearings for the purpose of introducing
additional evidence will be granted only at the
discretion of the hearing officer or commission.
(ii) A request for a hearing for the introduction of
additional evidence must show the substance of the
evidence desired to be presented.

In order to submit new evidence, the moving party must

show that the newly discovered evidence is (1) relevant; (2)

is not cumulative; (3) will change the result; and that (4)

the party seeking to introduce the evidence was diligent.

Mason v. Lauck, 232 Ark. 891, 340 S.W.2d 575 (1960); Haygood

v. Belcher, 5 Ark. App. 127, 633 S.W.2d 391 (1982). The

Commission has broad discretion with reference to admission

of evidence. Clark v. Peabody Testing Service, 265 Ark. 489,

579 S.W.2d 360 (1979).  In addition, as noted above, the

commission is expected to adhere to basic rules of fair

play, such as recognizing the right of cross examination.

St. Paul Ins. Co. v. Touzin, 267 Ark. 539, 592 S.W.2d 447

(1980).

In the present case, I find that admitting the “Sworn

Affidavit” would deny the respondents the right of cross-

examination to such a degree as to violate the basic rules

of fair play.  Moreover, I discussed with Mr. Bradley and

Mr. Williams long before the hearing Mr. Williams’ proposal

to submit an affidavit from Mr. Hamilton in lieu of live

testimony.  I advised Mr. Williams that Mr. Hamilton would

have to testify as a live witness in light of Mr. Bradley’s

request for cross-examination.  I then held the last



8LARRY WILLIAMS - F904048

prehearing telephone conference with Mr. Williams and Mr.

Bradley on April 2, 2010, and at that time, I proposed to

postpone the hearing until such time as Mr. Hamilton could

be available as a live witness, if Mr. Williams desired to

do so.  Instead, Mr. Williams chose to proceed to a hearing 

without Mr. Williams as a witness. (Comm. Exh. 2)

Under these circumstances, where I advised Mr. Williams

well in advance of the hearing that Mr. Hamilton would need

to appear as a live witness in order to afford Mr. Bradley a

right of cross-examination, and Mr. Williams chose on

April 2, 2010, to proceed to a hearing on April 15, 2010,

without Mr. Hamilton as a witness, I find that Mr. Williams

was not diligent in proffering Mr. Hamilton’s testimony

through an affidavit prepared on May 18, 2010.  

Issue 2: Compensability

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place
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of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  

In the present case, I find that Mr. Williams has

failed to establish by a preponderance of the evidence that

the knee problems which sent him to Medical Park Hospital on

April 14, 2009, were caused by being hit with a backhoe on

March 10, 2009, as he contends.  Both the Triage report and

the Emergency Physician Record from Medical Park Hospital

contain a history that the claimant’s symptoms which sent

him to the hospital on April 14, 2009, began only five days

earlier, i.e., after Mr. Williams was terminated by the City

on April 6, 2009, and nearly one month after March 10, 2009.

Furthermore, Mr. Thomas did not corroborate Mr.

Williams’ testimony about a backhoe hitting Mr. Williams’

knee, about Mr. Williams reporting the incident to Mr.

Thomas, or about Mr. Williams indicating that his knee was

hurting two days later at the water tower.  Instead, Mr.

Thomas testified that Mr. Williams had knee swelling the

prior year, and that Mr. Thomas did not learn about the

alleged work injury until after Mr. Williams had been to the

hospital.

In summary, in light of the inconsistencies between the

testimony of Mr. Williams and Mr. Thomas, the

inconsistencies between the testimony of Mr. Williams and

the history contained in the hospital reports, and the

indication from the hospital reports that Mr. Williams’
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symptoms began after he last worked for the City, Mr.

Williams has failed to persuade me that his knee problems on

April 14, 2009, were caused by an incident at work on

March 10, 2009, as he contends.  Because Mr. Williams has

failed to establish by a preponderance of the evidence that

he sustained a compensable injury, his request for medical

treatment and temporary disability compensation at the

respondents’ expense must be denied.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer relationship existed on
March 10, 2009.

2. The claimant worked forty hours per week and
earned $7.15/hour.

3. The claimant has failed to establish by a
preponderance of the evidence that his knee
problems at issue in this claim were caused by an
incident at work on March 10, 2009.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


